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Introduction

The FORCES Secretariat organised a one-day brainstorming session on the issue of
Maternity Entitlements for Women Working in the Unorganised Sector on February 28,
2001 (Annexure-I). The meeting, which was held at Vishva Yuvak Kendra, New Delhi, was
organised cs a dialogue between government and non-government organisations concerned
with the problems of both women and children. The meeting was held in the background of
the decision taken at the third policy committee meeting in Mumbai that the network
should concentrate on the issue of maternity entitlements as a key factor for the survival
and development of the young child. The landmark Supreme Court’s Judgment of March 8,
2000 in the case Municipal Corporation of Delhi Versus Female Workers (Muster Roll) and
Another (AIR 2000 SC 1274) (Annexure-II), as well as the ILO Convention 183 on
Maternity Protection further strengthened the resolve of the Forces partners to have a
joint campaign with other like minded organisations. The main aim was to influence

government policy and to force it provide maternity benefits to all women, especially in the
unorganised sector.

The diverse groups that were present at meeting included trade unions, mass organisations
concerned with women's issues, NGOs concerned with the rights of the young child and
working women, international organisations, organisations affiliated with or feeding into
government policies and the government. Some of those present like Mina Swaminathan
(ACCESS) and Amarjeet Kaur (AITUC/NFIW) and Mridula Bajaj (Mobile Creche and
National Convenor FORCES) have been active in raising these issues for a long time within
the FORCES network. Representatives of other organisations who were present have bzen
either founding members or active supporters and allies of the FORCES. These were
people like Hemlata from NMPS, Ranjana Narula from CITU, Brinda Karat from AIDWA,
Kumud Sharma from CWDS, Prof Amit Dhanda NALSAR law university, as well as
representatives from the Bharat Gyan Vigyan Scmiti, Joint Womens Programme, YWCA
and others. Apart from this several state chapters of FORCES were also represented in
the meeting. These were representatives of Tamil Nadu FORCES, Orissa FORCES and
Rajasthan FORCES. Big networks like the Social Security Association of India and Breast
Feeding Association of India were also represented and present in the meeting. Finally
FORCES had also invited opinion from experts like Mr. Chaturvedi Secretary DWCD,
Justice Sujatha Manohar of NHRC, Mr. S.K. Das from Labour Department, Mr.
Subrahmanya from the Social Security Association of India, Ms. Krishna Singh of
Population Council, Ms. Jyoti Tuladhar from ILO and Dr. Kalyani Menon from Jagori (refer
list of participants, Annexure-III). These people came with a wealth of experience and
diversity of opinions that was openly shared in the meeting of 28™ February, 2001.

Introductory Session: 9:30 - 10:45 (Chair: Devika Singh, FORCES)

The meeting began with an introduction by Vandana Prasad (FORCES Secretariat). She
said that the meeting was a first step in the direction of having a dialogue for the need



for a long campaign on maternity entitlements. All organisations present recognised the
importance of the issue about which two or three main points could be highlighted:

e The government had not signed the Maternity Protection Convention of the
International Labour Organisation. She said that maternity entitlements were essential
to the survival of the young child and the health of the mother.

o The question of maternity entitlement needs to be seen in the context of the current
economic scenario especially in cases where the number of women in the unorganised
sector was increasing rapidly and one third of the households in the country were

female headed. Thus the rights of women were integrally linked to the rights of the
child (Annexure-1V).

e Finally Dr. Prasad raised the maternity entitlement question in the context of the
population policy. She stated that population policies were historicaliy linked to racial
discrimination in developed countries. Giving examples she mentioned that the
motherhood endowment campaign of the 1920s in England was sponsored by the
Eugenics society that wanted to the benefits to a few aristocratic families so that the
purity of line could be maintained. Similarly the avoidance of universal maternity
benefits in the USA were linked to fears of a burgeoning black population and the first
maternity entitlements in Australia were only granted to while women in 1912. In India
too, similar discrimination will be practised once the issue of maternity entitlements is

linked to the two-child norm. Thus the fight for maternity entitlements is closely
linked with the opposition to the two-child norm.

Amita Dhanda (NALSAR School of Law) and Jyoti Tuladhar (ILO, 8447 )made two other
presentaticns in this session. Amita Dhanda’s presentation concentrated on the legal

framework available for maternity entitlements while Jyoti Tuladhar concentrated on the
ILO conventions.

Amita Dhanda pointed out that maternity benefits were a pesitive and undisputed
entitlement under Article 21 and the ESIC and Maternity Benefits Act that provided
maternity leave for a period ranging from 80 days to 12 weeks (Annexure-V). Ms. Dhanda
noted that the coverage of these acts was very limited even in establishments where all
workingwomen were covered by the Act. To prove this she quoted a study by Niru Chaddha
that only 0.25% of the women avail maternity benefits in a situation where 94% were
entitled to it. In this context she also pointed out that it was not enough to rely on the
laws, as the problem of providing maternal benefits was more than legal in character. The
demands for maternity entitlements were often contradicted by and had to fight the
recent policies of economic reforms and the consequent withdrawal of the state from the
social sector. She highlighted the need for broad based alliances in this context and
opined that the structure of maternity entitlements should be carefully thought out.

Responding to the discussion on the population policy and the economic reforms, the
representative of the Population Commission, Krishna Singh, argued that the NGOs should



see the two-child norm with the correct perspective. The norm was not binding at the
national level and should be only implemented if informed groups of people were supporting
it at different levels. She further stated that the national commission was not imposing its
will on the states, as its document was merely indicative and not prescriptive. Finally she
also stated the word ‘control' was now being replaced by other phrases to represent the
socio-economic and demographic transition that was taking place.

However, the participants did not accept this view even though they believed that it was
important to limit the burgeoning population of the country. They broadly accepted the
FORCES view that coercion was not desirable way of achieving this aim. Brinda Karat

- (AIDWA) pointed out that the two-child norm showed that the state considered it a crime

for women to have babies. She said that the two-child norm had already been imposed in
Maharashtra and Rajasthan. In these states women with more than two children were not
even allowed to avail of the PDS. It was also noted that the interface between population
policy and maternity entitlements would needed to be emphasised in future also.

Thereafter Jyoti Tuladhar made her presentation on the ILO conventions regarding

maternity entitlements (Annexure-VI). The main points of her presentations were as
follows:

* Maternity benefits were to include all women workers, whether full time or part time
or employed in atypical dependent forms of work.

* Leave upto 14 weeks with a minimum of 6 weeks as compulsory in the postnatal period.

* Cash benefits thet included not less than 2/3rds of a woman's insured earnings. It
should also cover pre-natal, post-natal as well as hospitalisation care where necessary.

* Employment security that included protection from dismissal with the woman having
the right to return to the same job. It also meant that dismissal could not take place if

a woman was pregnant or ill. The burden of proof in case of dismissal was to lie with
the employer in case the dismissal took place.

Finally the convertion also enjoins upon the signatories fo ensure that maternity
entitlements is not a source of discrimination in employment.

* As an additional recommendation, the ILO Convention also asked for the health
protection of the pregnant womar.

Winding up before the tea break, Ms. Tuladhar made an appeal to the NGOs and

movements that they should pressurise the government to sign the Maternity Protection
Convention, 2000. '



Maternity Entitlements: Why And For Whom
Why Maternity Entitlements are Necessary?
= India has one of the highest rates of IMR i.e., 78.

= The maternal mortality is 540 per 1000, one of the highest in the
world.

= More than 60% of the under five mortality is because of lack of
after care and malnutrition.

= In low income groups, the daily food deficiency of pregnant women is

as high as 500 kilo calories and they need an additional fifth of food

they habitually eat to meet their requirements.

This is reflected in a high incidence of low birth weight babies which

is 52% amongst women with severe under-nutrition, 42.2% with

moderately malnutirioned and 37.1% with mildly under-nutritioned

mothers.

Who Should Get Maternity Entitlements:

It is often stated that all women workers should get Maternity Benefits

But

Fast changing patterns of work in rural and urban area was steadily

including 60-70 days of unpaid work. Therefore women who were not

paid for their labour should also be regarded and treated in the same

way as other workers. The recent economic survey had taken both the

money as well as the care economy into account.

Therefore

Maternity Benefits and Entitlement Should Be Universally

Applicable to All Women: Paid or Unpaid Workers, CR Working in
the Care Economy.

Perspectives on Maternity Entitlements: 11.00 - 1.C7 (Chair: Kumud Sharma, CWDS)

Representatives of trade unions, women's organisations and N6Os made presentations in
this session. Thereafter there was a set of panelists who represented international
organisations, government and other agencies who led the discussion. Hemalata of the
Nirmana Mazdoor Panchayat Sangh made the first presentation on behalf of R. Geetha.
Speaking from the point of view of women working in the unorganised sector, she made

three basic points:

1) That maternity entitlements was a basic right of cll working wormen, 98% of whom were

working in the unorganised sector

2) The case of Tamil Nadu (Annexure-VII) showed that even in cases where laws and

schemes were enacted they, suffered from at least three major flaws:

that benefits were only applicable one year after registration.




= that there was no rational basis for the selection of beneficiaries

« that the two child norm was applied in the implementation of laws and
schemes.

3) She said that NMPS favoured the formation of tripartite boards to facilitate the
process of entitlement to all workingwomen.

Mina Swaminathan (ACESS and FORCES) and Shanmuga Velayutham (TN - FORCES) added
to this. Shanmuga Velayutham pointed out that Tamil Nadu had 12 labour boards for
those working in the unorganised sector and some of these boards had proportional
representation of women. Mina Swaminathan pointed out that the government of Tamil
Nadu had levied an annual collection of 0.1% under the Construction Labour Act for
meeting the requirements of maternity benefits. She said the state had raised 28 Crores
through this method and the interest of this would be used to make claims. However there
was no specific plan about how this money would be used.

This presentation was followed by the intervention of Ranjana Narula (CLTU) who made
the following points:

1) All movements and voluntary groups should lobby for maternity entitlements to all

women and the government should also be forced to sign the ILO Convention on
maternity entitlements.

2) She pointed out that maternity entitlements provided a disincentive to employ women
workers in both the formal and the informai sector. She said many contract workers
lost their jobs when they became pregnant or had to leave to look up after their small

children. She said that CITU had already made a suggestion for creches in premises
of all industrial areas.

3) CITU also saw the state as having the main responsibility for ensuring maternity
benefits. Ms. Narula pointed out that the current legislation for maternity
entitlements did not provide adequate protection because: the government had the
power to decide who to exclude, the rate of benefit was minute, the penalty for nen-
compliance was low and cost of hospitalisation was not included.

4) Finally she also focused on the need for protection of maternity benefits and
employment security of women workers in the wake of liberalisation.

Elaborating on and adding to these points, Amar.jeet Kaur of AITUC, said that ensuring
maternity entitlements and childcare as a part of basic needs were an important way of
ensuring the survival of the child and consequently lay down the basis for the reduction of
population. In this context Ms. Kaur made a plea for putting in more resources into
provision for basic services as well as improving peoples access to such resources. She also
stressed the importance of maternity entitiements as an important basis for the
acheivement of the goals of ECCD. The health, nutrition and socialisation of the child were



of utmost importance in this period and maternity entitlements could contribute towards
this.

Mridula Bajaj (Mobile Creches) also stressed the link between health and nutrition of
children and maternity entitlements. Seeing creches as an important way of supporting the
mother she shed light on the condition of both, health and childcare infrastructure.
Mridula Bajaj held that in most cases Mobile Creches found that the creches on
construction sites were located in cramped spaces and had no basic amenities. Finally she
added that looking from the point of experience of Mobile Creches, the voluntary agencies
could play a good role in facilitating the implementation of child and maternal care services
Maternity Entitlements is only for a period of 4 months or 80 days. What happens to the
mother after that - how can she rejoin work? Créche has major implications for the right

to work for the mother as well as for the optimism survival, growth and development of
the child. (Annexure-VIII).

Brinda Karat (AIDWA) made the last presentation in this session. Like others she
highlighted that the State was withdrawing from its commitment towards providing social
security benefits in the wake of the economic reforms. She also highlighted the assault on
food security and added that food entitlements should form an important component of
maternity entitlements. The third component of maternity entitlements that she stressed
on was the aspect of women's work. She said that work patterns were changing rapidly
where most women had 60 to 70 days of unpaid work. In this situation the process of
eligibility, identification etc. was very difficult and therefore maternity entitlements
should be universal in character. In terms of recommendations for a long-term campaign
for maternity entitlements Ms. Karat stated that the demand for these benefits should
be linked to the availability of health for all, state medical insurance of all women and
the rights of the child corer. Finally she stated that childcare and maternity benefits

should be community based and work in a decentralised system where the allocation of
resources would be through the Panchayats.

winding up the presentation aspect of the session Kumud Sharma said that the main
thrust of the discussion thus far had focused on the need for the state to show some
degree of commitment and allocate resources for the purpose of maternity entitlements.
The panelists responded to different aspects of this theme. Justice Syjata Manohar
highlighted the need for an employee neutral scheme. Mr. B.K. Chaturvedi, Secretary
Department of Women and Child Development, highlighted, both, the efforts of the
government and the obstacles before it. He stated the following points:

1. The need for sensitisation of people vis-d-vis the unpaid work of women. The
government had taken a first step towards this by including the care economy in the
economic survey of 2000-2001.

2. Defending the ICDS he stated that the ICDS was today covering a population of 5-6
lakh workers. It had 10 lakh workers who were over worked and receiving Rs. 500 per
month as honorarium for work in the ICDS. In future if they were made to do any



other work than the corresponding programme for which they were working would have
to pay them extra money for it. He further admitted that the CAG had made some
serious observations about the non-functionality of ICDS and these would have to be
addressed in the 10™ Five Year Plan. Under this plan the ICDS would receive a grant
of Rs. 1100-1200 Crore and the states would be expected to contribute Rs 500 Crore
each towards child development in their state. He felt that there was a 50% staffing
gap in ICDS and the Central scheme faced a major chailenge of making the state
contribute their share towards filling this gap.

3. The government had already started the process of involving communities and
voluntary agencies in the process of implementation. However this participation should
not be limited only to process and form but also in terms of contribution of funds.

The Director of Labour Welfare, Mr. S.K. Das also agreed with Mr. Chaturvedi that
service delivery mechanisms needed to be improved. He said that there were 170 million
workingwomen in the country and it was difficult to implement the Maternity Benefit Act
for all of them. Apart from these two other points were also raised by the panelists.
Kalyani Menon of Jagori said that the childcare worker should not be over burdened in
the name of providing her more money. Or. Sobti (BPNI) said that there was an urgent
need to highlight the links between maternity entitlements and breast-feeding,

The session came to a close with an exploration of the links between the right to education
and maternity and childcare. Raising the issue, Janaki Rqjan of the State Council of
Education, Research and Training stated that the right to post-natal care of mothers and
children should be considered a part of pre-school education. She said that the state had
so far viewed the child in a fragmented way. Thus while the DCWD deals with the 0-6
years, the MHRD has been dealing with the 6-14 years. The 83™ Amendment only mention
the right to free education for children between 6-14 years, thereby leading to a
contravention of Article 45 that mentions all children. Thus the argument for inclusion of
pre-school as an important support for both mothers and children is both a part of the
fight against the 83™ amendment as well as the struggle for maternity entitlements.

Mr. Chaturvedi responded to Ms. Rajan's argument by stating that though the government
considered the education and care of the 0-6 years as very importent, it was unable to
commit resources for it because of the lack of funds. Currently Rs. 30,000 to 40,000
Crores were earmarked for the education of all children over the period of 5 years. Of
this the DCWD had demanded Rs. 500 Crore to be earmarked for pre-school education but
no money was allocated for this purpose. As, a rejoinder to this, Jaya Srivastava of Ankur
stated that the money allocated so far was on the basis of a meagre Rs. 948 per child per

year and a severe reassessment was needed if proper quality education was to be provided
to all children.

’



Alternatives Mechanisms for Implementation: 2:00-4:00 (Chair: Shanmuga
Velayutham)

In the context of the lacunae of the schemes described in previous sessions, Mina
Swaminathan proposed an alternative statutory scheme (Annexure-IX). In addition to this
scheme Renana Jhabvala shared the SEWA experience with the house. She stated that
the SEWA Bank provided money support and Ghee as nutritional support to all women who
were contributing to the bank for a certain period in time. This scheme worked quite well
and the Government of Gujarat had adopted it for agricultural labourers. However the
scheme wound up after five years. Today SEWA has an integrated insurance scheme that
insured the life, assets and health cf a woman with a contribution of Rs. 600 per year.
Maternity benefits were also provided as a part of this scheme.

The discussion that followed these two presentations concentrated on two main questions.
First whether the statutory scheme was better than a social security scheme or not.
Second, whether cash benefits were enough to meet the maternity needs of a woman.
Raising the first question Mr Subrahmanya, Social Security Association of India, sought a
clarification about how this scheme was different from any other social security scheme.
He felt that it was similar to a social security scheme that was sponsored by the state.
Seeking further clarifications Renana Jhabvala wondered whether or not a fund would be
better than the scheme. She further pointed out that the difference was between a
statutory and a non-statutory scheme rather than betweena scheme and a fund. Agreeing
with this Amita Dhanda pointed out that the National Creche Fund (an example used by
Mina Swaminathan) was not a statutory fund and all funds would need associated schemes
to channel their money. Finally Mr. Subrahmanya also suggested that alternative schemes
should be suggested at three levels: National, State and Local.

Vandana Prasad and Mridula Bajaj raised the second question. Vandana Prasad stated that
the provision for cash berefits only would not be a sufficient incentive for women to stay
back from work to care for their children and breast feed. Supporting this argument
Mridula Bajaj stated that cash benefits do not prevent from women in the unorganised
sector from going to work. The representative from Madhya Pradesh BGVS, Or. Rahulalso
qualified this argument and stated that in most case the patriarchal system would ensure
that the woman's husband would misuse cash.

Clarifying these issues Mina Swaminathan made three points.

First, she said that other social security schemes only covered the women working in
the organised sector while the proposed scheme would cover all women.

Second, because the scheme was statutory in character the main responsibility of its
implementation would lie with state. Women would be liable to avail of benefit
irrespective of whether they could pay a contribution or not.

’

Finally she stated that the cash was the minimum berefit that all woimen would get and
would be especially applicable to women in unpaid, self employed and home-based work.



The session came to a close with a short discussion on how much money was needed if
maternity entitlements were to be provided to all women in the unorganised sector.
Calculating the amount of money that weuld be needed, Mina Swaminathan laid down the
following basis. She said that there were 18m births per year in 1981 census. If we
assumed that even 60% of the mothers availed of maternity benefits than 10.8m mothers
would avail of the benefit. If the daily wages of these mothers were to be protected for
120 days at the rate of Rs. 85 per day then the total amount of required yearly for
maternity entitlements would be Rs. 11016 Crores. This figure would go upto Rs. 15912
Crores if the calculation were made on the basis of current figure of 26.1 m births per
year as projected by the latest economic survey.

Action Plan: 4:00-5:30

The meeting concluded by reaffirming its faith in the universal right of women to maternal
and childcare. On the suggestion of Amarjeet Kaur the following points were identified
for immediate action:

Lobbying for maternity entitlements in parliament by using the March 2000 Supreme
Court's judgtent in the case of Municipal Corporation of Delhi versus Female Workers
(Muster Roll) and Another. It was suggested that FORCES should circulate a summary
of the judgement and amendments to Maternity Benefits and Employees State
Insurance Act to MP's in crder to get questions raised in the Budget Session.

Lobbying for pressurising the government to sign the ILO Convention on Maternity
Benefits, 2000. Media advocacy would be an important method of doing this.

* Legal codification of the proposed statutory scheme through broad based discussion so
that it can be raised in Parliament as a private members bill after 6-9 months.

= Tt was suggested that FORCES continue support to the ongoing the campaign for
regularisation of Anganwadi Workers.

= FORCES remain alert to the possibility of introduction of the 83" amendment in this
session and continue to lobby for the inclusion of 0-6 years in this bill.

Amita Dhanda and Mr. Subrahmanya (as a member of National Labour Commission) took
the responsibility of working out the amendments to the act and making suitable changes
in the suggested statutory scheme to present it as an alternative. Mina Swaminathan said
she would help with the creation of campaign materials revising and getting campaign spots
(already made by ACCESS) dubbed if the FORCES secretariat found funds for the
endeavour. On this note the one-day session came to an end.

How Much Do We Need Calculating the amount of money that would be needed. There weye 18m
births per year in 1981 census. If we assumed that even 60% of the mothers availed of maternity
benefits than 10.8m mothers would avail of the benefit. If the daily wages of these mothers were to
be protected for 120 days at the rate of Rs. 85 per day then the total amount of required yearly for
maternity entitlements would be Rs. 11016 Crores. This figure would go up to Rs. 15912 Crores if
the calculation were made on the basis of current figure of 26.1 m births per year as projected by
the latest economic survey. J




Annexure - I

A Policy Dialogue on “Maternity Entitlement for Women

in the Uno_l_‘ganized-Sector”

28" February 2001 at Vishwa Yuva Kendra, New - Delhi

9.00-9.30 a.m.
Session One
9.30-9.45a.m.
9.45-10.15 am.

10.15-10.25

10.25 - 10.40

Session Two

10:40-1:45 p.m.

1:45-2:15p.m.

Ul 4t ¥ v A e — — @

Programme

Registration
Chairperson: Ms. Devika Singh, FORCES
Introduction to the Workshop Dr Vandana Prasad, FORCES

Presentation on existing Legal and Policy Framework for
Maternity Entitlements Dr Amita Dhanda, NALSAR Univ. of
Law, Hyderabad

ILO and Maternity Protection — Ms Jyoti Tuladhar (ILO)

Tea

Chairperson: Dr Kumud Sharma, CWDS

Panel: Sri Chaturvedi (Sect. WCD), Justice Sujata Manohar
(NHRC), Ms. Patrice Engle (UNICEF), Dr Kalyani Menon — Sen
(Jagori), Ms Jyoti Tuladhar (ILO), Sri SK Das (DG Labour
Welfare), Ms Krishna Singh (National Commission on
Population), Ms. Re’a Nayar (NCW)

Presentations by

M:s. R. Geetha, Hemlata (NMPS)
Ms. Ranjana Nirula (CITU)

Ms. Amarjeet Kaur (AITUC) »
M:s. Mridula Bajaj (Mobile Creches)
Ms. Brinda Karat (AIDWA )

Lunch Break

PTO
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SessionThree
2.15-3.00 p.m.

Session Four

3.00 - 5:00 p.m.

5.00 - 6:00

Chairperson: Dr Shanmugamvelayutham, Loyola College Chennati
Convener, Tamil Nadu FORCES

Presentation on Alternative Models for Legislation and
Implementation Structures for Maternity Entitlement

Presentations by

Ms Renana Jhabvala (SEWA and Member of IInd National
Commission on Labour)

Ms. Mina Swaminathan (ACCESS)

Small Group Work; Future Action and Strategies

Resource Persons: Dr. Amita Dhandha, Ms. Renana Jhabvala
Discussion on:

= Recommendations for Legislation and Policy

= Possible partnerships and alliances for realization of Maternity
Entitlements (including GO-NGO partnerships)

Presentation of Working Groups and discussion on Direction for
Future Action

Chair and Summation: Ms. Mina Swamii.athan
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Annexure - IT

Summary of Supreme Court’'s Judgment
Municipal Corporation of Delhi

Vs.

Female Workers (Muster Roll) & others, AIR 2000 Supreme Court 1274

~Maternity Benefits for Women on
Daily Wages

Far reaching judgement of the Supreme
Court — 8 March 2000 — but will it work
against women’s employment?

THE CASE

(SLP. (C)-No 12797/1998 — between Munici-
pal Corporation of Delhi and Female Workers
(Muster Roll) and another.

Women employees (muster roll) claimed their
right to Maternity Benefits from the MCD. The
Industrial Trbunal allowed their claim and di-
rected the Corporation to extend the benefits to
all women employees (muster roll) who had been
in continuous service of MCD for three years.
MCD contested this ruling arguing that MCD
had not been brought under the provisions of ,
the Matemity Benefits Act and hence were not
liable. The tribunal ruled that this was a lacu-
nae and a notification to that effect must be is-
sued as MCD was both an “industry” the em-

ployees ‘workmen” and therefore the Act ap-
plied.
g

The matter went to the Supreme Court and 1t
ruled:

“We have scanned the differsnt provisions of the Act
and do not find anything contained in the Act which
entstles only regular women employees to the vencfit of
the Act”.

They directed that ths Tribunal should approach the
Csatral Government and State Government to issue
the necessary Notification bringing MCD snder the
Maternity Benefit Act, 1961 if it had not already
done so. “In the meantime, the benefits under the Act
shall b provided to women (muster roll) emplnyees who
have besn working with them on daily wages.”

The Hon’ble Judges quoted from the Constitu-
ton and Convention on Elimination of all
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[Forms of Discimination against Women
United Nawons saying;

Ponciples of Art. 11 should have to be read
into the contract of scrvice between Munici-
pal Corporation and the women employees
(muster roll).

They also drew on the Chapter on Fundamen-
tal Rights, Chapter 111, Art, 14 and Chapter
IV, Directve Principles, Art. 38, 39, 42, 43
which direct the state to smve to minimize in-
equalities in income and minimize inequalites
in status, faciities and opportuniues.

Art. 42 specifically speaks of just and humane
conditons of work and maternity relief.

The judges stated:
“To become a mother is the most natural pbenomena
in the life of a woman. W hatever is needed to faali-
tate the birth of a child to a woman who is in service,
the employer bas to be considerate and sympatbetic
“Sfewards ber and must realize the physical difficulties
which a working woman would face in performing ber
duties at work while carrying a baby in the womb or
while reaning up the child after birth.”

The Nagging Queston

While celebranng the judgement, and the rec-
ogninon of the importance of protectung the
period of Maternity, the nagging queston that
anises 1s; “What will be the impact of such a
judgement on women'’s employmentwhen such
obligatons are placed upon the emplover?”
The need for a social secunity cover and access
to it through mechanisms not dependent di-
recty on the emplover seem to be the oniy d:-
recton in which to go. Protecton of wages
dunng matemnity need to be accessed througn
a Matemity and Childcare Fund to which em-
ployers’ contmbution needs to go irrespective
of the gender of employees. Also state and
employec contributons.

T
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Annexure - I1T

List of Maternity Entitlements Workshop Participants
28" February, 2001 at Vishva Yuvak Kendra

S.No. Name and Address Telephone No.

1. Kumud Sharma 3345530, 3365541

CWDS 3346044 (fax)
25. Bhai Veer Singh Marg,

New Delhi — 110001

2. Dr. N.B. Mathur
President
BPNI

187. Rose Avenue,
New Delhi — 110001

3. Anu Jha o

Co-ordinator

Nav Snishti

Flat No. 122A, Sector 17,
Rohint — 110085

4. Chanderkanta 3363271
Mobile Creches :
D.1.Z. Area, Sector — 4, -
Raja Bazar, Gole Market,
New Delhi — 110001

5. Lotika Sarkar 3345530, 3365541

Joint Secretary 3346044 (1ax)
CWDS

25. Bhai Veer Singh Marg,
New Delhi — 110001

6. S.K.Das 3383684
Joint Secretary
Ministry of Labour
Shram Shakti Bhawan
Rafi Marg,

New Delhi — 110001

7. Dr Sobti, Dr. Jagdish | 7443445
Co-ordinator, BPNI
BP-33. Pitampura
New Delhi




Sujata Manohar
NHRC

Sardar Patel Bhawan,
Sansad Marg,

New Delhi — 110001

3340891, 3347065
3340016, 3366537 (fax) .
nhrc@ren.nic.in

Bulu Sareen

YWCA of India

10, Parliament Street,
New Delhi — 110001

3340294

10.

Reena Thomas
YWCA of India

1C, Parliament Street
New Delhi — 110001

3340294

8

Ajeet

Peace

F-93, Katwaria Sarai,
New Delhi

6968121, 6858940

12.

Dr. Rahul

Health Co-ordinator
MPB.G.V.S. Bhopal
E-7386, Arora Coloney
Bhopal

461086

13.

Nandi Thomas

Mobile Créches

D.1.Z. Area, Sector — 4,
Raja Bazar, Gole Market,
New Delhi — 110001

3363271

14.

RK.A. Subramanya
Secretary General

SSAI

573, 10® Cross , J.P. Nagar,
Bangaloie — 78

6580797

15.

Geeta Potsang
Student

229, Tapti Hostal
JN.U.

New Delhi — 110067

6194746
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16.

| Bobby Sanokhabur
Student

230, Tapti Hostal
JN.U.

New Delhi — 110067

6194746

17.

Naim Akhtar
Sr. Reporter
TVUVE

2, Hailey Road,
New Delhi

3356655

18.

Adriyana

Co-ordinator

Nirmala Niketan

C-189, Pushpanjali Enclave,
Pitampura

Delhi — 110054

7014105, 7026652

19.

Jessey George
Executive Director
Surakshit

D7/10, Sector — 6,
Rohini, Delhi — 110085

7042417, 7054765, 7443445

20.

B.K. Chatuvedi
Secretary WCD
Shastri Bhawan
New Delhi — 110001

3383586, 3381495

21,

Renana Jhabuala
™ ational Co-ordinator
SEWA — Ahemdabad

3932405

22.

Ritu Priya

Asst. Professor
CSMCH, JNU

New Delhi — 110067

6102752, 6102638
ritupriva@vsnl.com

ll S.G.Thakur

| Jt. Secretary, WCD

| Jeewandeep Building
| Parliament Street,

i New Delhi - 110001

|
|

3348994
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24.

Mina Swaminathan

Hon. Director

ACCESS, MSSRF

3™ Cross Street, .
Taramani Institutional Area,
Chennai — 600113

044 — 2541229, 2541698,
2541319 (fax)
access(@mssrf.res.in

25.

Raj Kumari Dogra

Freelancer

5TA 16, Housing Board Colony
Shastri Nagar,

301037
rajkumaridogra@usa.com

26.

Dr. Sarojini

President

RUWA

B182A, Mangel Marg, Bapu Nagar,
Jaipur .

0141 - 510039, 700332,
519221 (fax)
550060 ®

ruwa_ruwa(@usa.net

27.

Devika Singh

Consultant

FORCES

C/o Mobile Creches

D.1.Z. Area, Sector — 4,

Raja Bazar, Near Gole Markei
New Delhi — 110001

3363271, 3347635,
3347281 (fax)
forces@yvsnl.com

28.

Dr. K. Shanmuga Velayutham
Convenor

TN-FORCES

Dept. of Social

Loyola College

Chennai

044 - 8265544
ksvelayutham(@yahoo.com

29.

Anjali Alexander

Mobile Créches

D1.Z. Area, Sector —4,
Raja Bazar, Gole Market,
New Delhi — 110001

30.

Basanti Pathak

Mobile Créches

D.1 Z. Area, Sector — 4,
Raja Bazar, Gole Market,
New Delhi — 110001
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Preeti Bhardwaj

Mobile Creches

D.1. Z. Area, Sector — 4,
Raja Bazar, Gole Market,
New Delhi — 110001

32.

Jyoti Tuladhar

ILO — SAAT

India Habitat Centre
New Delhi — 110002

4602101 - 4

33.

Neerja Jain

Mobile Créches

D.1 Z. Area, Sector — 4,
Raja Bazar, Gole Market,
New Delhi — 110001

34.

Salikavathy

Secretary

Baly Memorial Services Group
28A, GNG Colony
Varadjaryapuram

Chennai — 53

044 - 6259661

35.

Mridula Bajaj

Mobile créches

D.1. Z. Area, Sector — 4,
Raja Bazar, Gole Market,
New Delhi — 110001

36.

Archana Prasad
FORCES

C/o Mobile Creches

D.I. Z. Area, Sector — 4,
Raja Bazar, Gole Market,
New Delhi — 110001

t

—

S. Pushpa

Supervisor

TN-FORCES, W.V.S.

19, V.R. Ramanathan Street,
Chet Pet, Chennai — 31

|

044 — 8264025

M Meera
Creche Teacher
| TN- FORCES. W.V. S.

|
|
| -do-
i
l
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39.

K.Shantha
Creche Teacher
TN - FORCES, W.V.S.

40.

T. Goun

Baby Memorial Services Group
340/19, S.M. Nagar,

Chennai — 39

044 — 6255121

41.

Krishna Singh

Member Secretary
Population Commission
Govt. of India

3710051, 4674631

42

Janki Rajan

Director

SCERT

Varun Marg, Defence Colony
New Delhi — 110024

4623543,
4611921 (fax)
8 l@nda.vsnl.net.in

43.

Bhagya Laxmi

Mobile Creches

D.I Z. Area, Sector — 4,
Raja Bazar, Gole Market,
New Dethi — 110001

Amita Dhanda

Professor

NALSAR University of law
3-4-761, Barkat Pura
Hyderabad

7657960

45.

Brinda Karat

General Secretary

AIDWA

121, V.P. House,

Rafi Marg, New Delhi - 110001

3319566, 3710476

46.

Ranjana Nirula
CITU

BA Rouse Avenue,
New Delhi — 110002

3221306, 3221288
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47.

Hemlata Kansotia
Co-ordinator

NMPS

Plot 38, Moti Nagar,
Queens Road, Jaipur

[ 356112.308568

48.

Amarjeet Kaur
Secretary/Gen. Secretary
AITUC/NFIW

1002, Ansal Bhawan,
Kasturba Gandhi Marg,
New Delhi - 110001

3387320, 3319541

49.

Subhash Bhatnagar

Secretary
NMPS

B — 19, Subhavna Niketan,
Pitampura,
Delhi — 110034

7013523, 7072243

50.

Jeewanti
NMPS

- do-

5l

Prescila
NMEPS

- do-

Valeria
NMPS

-do -

53.

Nitin Jugran

Senior Correspondent
UNI

9. Rafi Marg,

New Delhi — 110001

|

3711700
nitinjug(@del3 .vsnl.net.in

54.

| Jaya Srivastava

Director

ANKUR

7/10, Servodaya Vihar
New Delhi

6523395, 6521411

A
(9,

| Reeta Malhotra

| Mobile Creches

D.1. Z. Area, Sector — 4,

| Raja Bazar, Gole Market.
{ New Delhi — 110001




Kamla Thakur

Mobile Créches

D.1. Z. Area, Sector — 4,
Raja Bazar, Gole Market,
New Delhi — 110001

57.

Vandana Mahajan

Alarippu

8, Samaj Kalyan Appatments,
Vikas Puni,

New Delhi — 110018

5624385, 6524389

58.

Gouri Choudhary
Action India

5/27A Jungpura B,
New Delhi — 110014

4327470, 4314785

59.

Runu Chakraborty
Neenv Group
D-1, 59/3 DLF,
Dilshad Plaza,
Gaziabad

91-4622296

60.

Kalyani

Jagori

C-54, WBSE,

New Delhi — 110017

61.

Ramakant

Orissa FORCES

C/o CLAP

367. Markat Nagar.
Sector — 6, C.D.A

New Cuttuck — 14. Onssa

0671 — 605680
603980 (fax)

Sreelatha Menon
Journalist

Indian Express

B31. Express Appartments.
| Mayur Vihar I Ext

! Delhi

3702100 (o)
2717357 ®




63.

E. Singh
Surakshit

D7/10, Sector — 6,
Rohini

Delhi

7044792

Pratibha
Journalist
Amar Ujala

6822486

65.

Roma Soloman
Executive Member
YWCA of India
B8/15, Vasant Vihar,
New Delhi

6151772

66.

Pamela Bhagat
Correspondent

WFS

A - 157, Defence Colony
New Delhi — 110024

4622102
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Annexure
Background Papers

FORCES’ Background Note —
Maternity and Childcare in the Current Context

MCC Code: Concept and Content

The, proposal for a Maternity and Child Care Code was first put forward in SHRAM

-1y

SHAKTIL, (1986) the Report of the National Committee on Women in the Unorganized -

Sector. It was the first official recognition that the needs of women and young children
are, mtunately interlinked and need to be considered together, since women, especially
. poor ‘women, perform multiple roles as workers, homemakers and child caregivers, and
millions of women (estimated at 9 crores at that time) were working in the informal or
unorgamsed sector.- It was felt that child care services were not only important from the
point of view of the health, welfare and development of the young child, but equally,
essential support services for these women. The Report suggested that a holistic review
be undertaken of existing laws, schemes and programmes and these be integrated with
necessary changes and amendments, into a single comprehensive Maternity and Child

Care Code, which would supersede all existing legislation and provide for mtegmled
development in the future. = -

It has also been well recogmzed through long years of experience and research, that apart
from involving the rights of the very young child and the working woman, the issue of
" child care also involyes older siblings directly. In particular, the older girl child directly
paruupata in the parenting role at the cost of her own child hood and rights.

Thus, the ramifications of the lack of child care services are immense.

The United Nations Convention on the nghts of the Child (CRC) was unammoush
adopted in 1989 by more than 100 countries in order to ensure to the maximum pssible
extent, the survival and development of the child. India too, as one of the signatories, has
laid down strategies and activities to ach’~ve these goals. T he rights covered by the
CRC are applicable to all children with no discrimination based on gender or on birth
order or on biologicai status. They are classified into four main areas:

Right to survival: Covering the child’s right to life and the needs that are most basic to

existence; these include an adequate living standard, shelter, nutrition and access to
medical services.

Right to development: Include those that children require in order to reach their fullest
potential like the right education, play and leisure, cultural activities, access to
information and freedom of thought, conscience and religion.

Right to protection: Requires that children be safeguarded against all forms of abuse.
neglect and expioitation. Tt guarantees special care for refugee children, protection

against abuses in the criminal justice system and involvement jn armed conflict, child
labour, drug abuse and sexual exploitation.
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Right to participation: Empowers children to take an active role in their communities
and nations. These encompass the freedom t o express opinions, to have say in matters
affecting their own lives, t 0 join associations and to assemble peacefully.

Similarly, India is also a signatory to the Convention for the Elimination of
Discrimination Against Women (CEDAW).

The Constitution of India, through its Directive Principles, ensures certain rights of
children for their protection and care. Article 24 and Article 39(e) prohibit the
employment of children, while Article 39(f) states that attempts will be made to ensure
that “the children are given opportunities and facilities to develop in a healthy manner in
conditions of freedom and dignity and that childhood and youth are protected against
exploitation ad moral and material abandonment.” With regard to education, Article 45
mentions that the State shall endeavor to provide, within a period of ten years from the
commencement of this Constitution, for free and compulsory education for all children
until they complete the age of fourteen years. i

Article 14 of the Constitution promises just and humane conditions at work and Article
42 relates to Maternity Benefits. 3. :

The Né.tional Policy on Children (1974) was formulated emphasizing the responsibility of
the State to provide adequate services to children, both before and after birth and through
the period of growth, to ensure their full physical, mental social development.

»

Day care services, as an essential support service received its first formal reference in
policy in the New Education Policy of 1986. - :

More recently, the Ninth Five Year Plan highlights the significance of investment in
services for the very young child as an investment in the country’s human resource
development. It also recognizes the urgent need for créches and day care services as a

support service to working women and as a fundamental requirement to universalizing
school enroliment and enhancing the spectrum of child development services. - ‘

Thus, there is enough to suggest that the State is publicly committed to the Child.
However, in actual fact, the fate of the very young child in India continues to be dismal
for many and complex reasons of which a lack of political will is paramount.

Though there mayv be grades of opinions on the usefulness of law and policy in changing

this situation, we accept that laws and policies do play 2 role as statements of intent and
essential tools for enforcement.

In this context, the interpretation of the Rights of the Child specifically for the very
young child is the mandate that the code seeks to achieve While the code itself may be
seen to have various components, namely, the policy, laws and schemes and structures

for implementation, this document seeks to define the ‘policy’, that is, the intent and
goals of such a code.

Needless to say, every policy document exists in a specific social economic and political

context which makes it specifically relevant to its times and validates the need for its
existence.
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The Social. Political and F.conomic Context of the MCC Code

The last decade of the millennium has been one cf volatile and fast paced economic
change The Structural Adjustment Programme thrust upon us bv international acencies
such as the World Bank and IMF have been ushered in and furthered b\'v every
government that has come into power in this period. : ’

Where much is still hazv about the effects this has had upon the underprivileged of this
country, a great many issues of concern have emerged as a result of the structural
adjustment process. These issues have been acknowledged to some extent by all the
agencies that support this process while those who have opposed it continue to build up

an impressive and convincing argument for caution based on steadily growing experience
and analysis.

In particular, easily demonstrable trends in economic policy and ‘development’ clearly
impact the underprivileged working woman in the most drastic way.

Increasing displacement from land holdings is being seen as a result of the kind of
development policies being followed by the Siaie. Whether it be for the construction of
large hydel projects or for the use of a private company, little or no compensation is made
available land for land is hardly ever provided. The result is increasing migration and
urbanization. Urban slum populations are steadily swelling.

Women who might have earlier participated in the economy of the household by tilling
their own fields or tending to cattle are increasingly being forced to go out to work for
cash. Apart from the loss of land this is also forced by the rising costs of living.
Therefore, the female workforce in the unorganised sector is swelling and women are
forced to work in situations of insecurity without being able to access snpport services,
policies or laws to help and protect them and their children. In particular, the impact on
the care of their very young children is quite serious. Their triple burden of house work,
child rearing and wage work is typically assisted by older children, notably the older girl
chiid. This is a major cause of non enroliment and drop out of the girl child of school
going age. Of e~ 1 greater concern is the fact that a large number of very young children

are left in the care of other children who are themselves not even old enough to be going
to school.

Simultaneously, employment patterns reveal a shift of women workers from the
organised to the unorganised sector. The organised sector itself is seeing
fundamental changes in employer - employee relationships that are eroding whatever
benefits of social securtv it enjoved over the unorganised sector. In short, as in other
sectors like health and education, the State is reiinquishing all responsibility towards the
social security of workers of which ‘an enormous number are women working in the
unorganised sector. The effects on Maternity Entitlements, Wage Security and already
huge gap between the need and provision for day care services are obvious. -

’

Many other major trends compound the problem. The Health Services provided by
Government have been svstematically undermined in manv wavs Whereas there has
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always been a problem of implementation at ground level the current philosophy of the
role of the State in health and education kave brought in different problems.

On the one hand, fundamental health issues like universal provision of safe water and
sanitation and food security continue to be neglected. On the other, curative services are

rapidly being transferred to the private sector which flourishes without any regulation of
cost or quality.

Government hospitals suffer from. an increasing lack of funds. There are major gaps in

staffing and . equipment requirements. Even essential drugs are almost completely -

unavailable and are not even being manufactured by the government in sufficient
quantities.

Meanwhile, the cost of drugs and mvestngatlons in the market are rising at a remarkable -

rate. The new Patents Act and provision of Exclusive Marketing Rights further ensures
that this trend cannot be controlled at National level.

Health policies and programmes are focussing a major part of their resources on
‘population stabilisation’ while largely ignoring the primary health care services that are
essential to the success of such a programme. While on the one hand, the policy for
population stabilisation is meant to be non coercive, the two child norm penalising both
women and children is steadily creeping into law and policy.

Similarly in the Education sector, though there mlght have been small gains in
infrastructural requirements (too little too late) there ic 2 clear policy shift whereby the
State's commitment to education is being cut back in more ways than one. New (foreign
funded) programmes are clearly committed to primary- educatxon rather than the
elementary education promised
by the constitution. Even more. ominously; :the intention 'o wash thelr hands off Early
Childhood Development as an integral an accepted part of education is clearly evident in

the. proposed 83rd Constitutional Amendment restricting the scope of education to ages 6
- 14 in defiance of the constitution.

4

Along with the failure to provnde ECCD services. the State has also steadfastly refused to
regulate the private sector in pre school education. The mushrooming of private nursery
schools has, on the whole, created far from satisfactory circumstances for the
development of very young children. Characterised by ill equipped and over crowded
classrooms and often untrained teachers, these institutions: promote practices like
examinations, tests, homework , interviews, textbooks and heavy school bags for children
who should be learning by playmg

All this done in the name of freedom of choice becomss yet another route for sacrificing
the development and education of children to market forces.

An enormous amount of money has been taken on loan from' International agencies for
the sectors of health and education. Apart from creating the above mentioned changes in

policy, the programmes thus created ( e.g. RCH. DPEP ) are doomed to provide avenues
for wastage

<5
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and corruption in the absence of fundamental infrastructure Needless to say. they also
create an additional burden of debt on the exchequer for repavment in foreign currency.

Our environment is seeing a steady deterioration in qualitv. Air pollution, water
pollution. degradation of forests, soil erosion, chemical contamination of food and water,

inadequately evaluated genetically modified foods and nuclear hazards are what we will
bequeath the children of the next millennium.

While poverty has always been an abuse and specially upon children, hardly any
underprivileged group is left protected from the new problems related to a skewed market
orientated development though they may not yet participaze in its profits.

The stresses and strains of modem competitive life are compounded by the general
insecurities due to the non-existence of social security. in addition, the values of the

market economy favour individualism and dehumanization. All this is reflected in the
growing violence and abuse upon women and’children.

The implications of these trends in urbanization, labour, health, education and
environment; both social and physical, upon the issue of the care of very young children
are serious and severe. Large numbers of children are being left in the care of each other
thus ensuring that all efforts to attack malnutrition, provide universal education and
holistic development and combat poverty at its genesis are made ineffective.

In answer to the growing need for child care services, there has been practically no
growth of State run créches in the last five years. A total of 15000 créches run by ths
Scheme for Working and Ailing Mothers and the National Créche Fund ( set up in 1994
) are meant to service the entire country. Even these rarely cater to the under twos largely
due to the inadequacies of the scheme itself. The ICDS, which could have provided a
vehicle for better care of children has not extended its scope to day care. The result has
been its poor outreach even though it is almost universally present in all blocks of the

country; 23 million children under six compared to tke total of 105 million of which 60
million are under the poverty line.

Therefore. the specific goals and contents of a MCC code exist within a scenario of
growing social and economic insecurity. In particular, we underscore the urgent need to
tackle the lack of basic prerequisites for a 'decent’ life like food, shelter, safe water,
sanitation, safe environment, universally accessible good quality education and health
services. Where the very voung child is concerned, this cannot be achieved in this given
context without the provision of day care services in the short term and comprehensive
sacial security for parenting in the long term.

The ideal minimum requirements to safeguard and promote the protection, survival,
development and participaticn of the very young child may be derined thus:

’
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COMPONENTS OF ECD

1.Parents

2, Children from Birth to Two

3. Children from three to six yearS

@7

Antenatal Care including adequate nutrition
Safe delivery (not necessarilv institutional)
and care of the newborn

Post natal care including good quality
information and services for family planning

Adequate Maiernity Entitlement and Wage
Security

Paternity Leave
Day Care Services for Support
Information on ECD

Presence of a sensitive and aware adult carer
either at home, in informal care
arrangements or through day care services
Environment Suitable for  Holistic
Development

Exclusive Breast Feeding for 4 — 6 months
Appropriate Weaning

Adequate and appropriate (safe, fresh,
culturally acceptable) Nutrition

Good quality health services including
immunisation

Understanding and support by extended
family and community for role of parenting
Presence of a sensitive and aware adulf carer
either at home, in informal care
arrangements or through day care services
Adequate and appropriate (safe, fresh,
culturally acceptable) nutrition

Non formal, age appropriate, child centred
preschool education in own language
Universal access to elementary school

After school Day care services if required
Understanding -and support by extended
family and community for role of parenting



CATEGORIES WITH SPECIAL NEEDS

1. Parents With Special Needs

2. Children With Special Needs

Adoptive / Foster Parents

Single Parents

Sex “workers’

HIV affected

Women in Prison

Labouring in Unorganised Sector
Whgrant / Displaced

Victims of man made / natural disasters
With Disabilitv

Victims of War / Teitonism
Minorities / Dalits / Adivasis

Children of women working in the
unorganised sector

Giri Children

Child Labourers

Children of Migrant / displaced families
Children of Itinerant families

Street Children

Children of Single Parents

Children With Disability

Children within minority groups, Dalit and
Adivasi children

Children of Sex “Workers’

Children in prostitution

HIV Affected Children

Children awaiting adoption in institutions
Adopted children

Children in Crphanages

Children of women prisoners

Child victims of man made or natural
disasters

Child victims of war or terrorism

Child victims of abuse

Finally, we would like to reiterate that not only is a Maternity and Child Care Code
envisaged to‘exist within comprehensive policies relating to women’s rights, labour
rights, right to health and education, it is also seen to exist within a comprehensive code
laying out the rights of all children. However. this remains beyond the scope of this
particular document and the experience and expertise of the groups of people that have
developed it. We wish 1o record our commitment to all processes that lead to the
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Women in Prison
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Girl Children
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Child victims of abuse

Finally, we would like to reiterate that not only is a Matemnity and Child Care Code
envisaged to exist within comprehensive policies relating to women’s rights, labour
rights, right to health and education. it is also seen to exist within a comprehensive code
laying out the rights of all children. However, this remainc bevond the scope of this
particular document and the expenence and expertise of the groups of people that have
developed it. We wish to record our commitment to all processes that lead to the

realization of this goal while understanding and accepting our own more limited role as
the advocates for the veryv voung ciuid.
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Maternity protection 2000

In June 2000 the International Labour Conference will discuss matemity protection a
work and is expected to adopt a2 new international labour Convention and Recommendatior,
on maternity protection. The first discussion of this was held in June 1999.

This fact sheet explains briefly the role of the ILO in matemnity protection, the process
of adopting and revising ILO standards on matemnity protection and the main differences
benween the existing international sxanda:d's' and the draft Matemity Protection Convention.

1. What is maternity protection? How is ir_"}’grovided?

Some of the basic elements of malemltv protection include the right to leave, the right
1o cash and medical benefits, and the Tight to job security and non-discrimination.
Appropriate maternity protection is cons:dered 1o be a necessary condition for equality.

Matemnity protection figures prommemly in social and labour Jegislation around the

world. Provisions are tvpically found in nanonal labour codes, social security regulations.
health and safety rules and anu—mscnmmanon legislation.

2. What are the ILO standards relating to materm'ry protection?

Matemity protection of women'at work has becn of core xmportance to the
International Labour Organization since'its establishment in 1919. The Matemity Protection
Convention, 1919 (No 3) was among tne first international labour standards adopted. It laid
out the basic principles of matemity protection, as described above - the right to leave, the
night to cash and medical benefits and the n_ht to job security, as well as the right to nursing
breaks during working hours. talis

In 1952, Convenuon No. 3 was Tevised to take into consideration developments in
national law and practice, especially in the realm of social security. The Maternity Protection
Convention (Revised), 1952 (No. 103) retained the same principal elements of protection, but
the means and manner of providing benefits were made more explicit. Medical benefits were
to include orenatal, confinement and postnatal care by qualified midwives or medical
practitioners, as well as hospitalization if ‘necessary. As regards cash benefits, 2 minimum
income replacement rate of two-thirds of the woman's previous insured earnings was
specified for those benefits derived from social insurance, while women who failed to qualify
for benefits were to be entitled to adequate benefits out of social assistance funds, subject to
the means test required for socia! assistance. Nursing breaks were to be counted as working
hours and remunerated accordingly where this matter was governed by laws and regulations.

In addition, an accompanying Recommendation, 1952 (No. 95) was adopted. This
instrument recommends the extension of the leave period to a total of 14 weeks, the increase
of cash benefits to equal 100 per cent of the woman's previous insured earnings, the extensicn
of employment protection, the preservation of senioritv rights and the woman's right to
reinstatement. Much of the Recommendation focuses on the protection of the health of
employed women during the maternity period. Medical benefits are clear'y specified.
guidance is provided on the establishment of facilities for nursing mothers and their children,
and occupational safety and health questions are treated.

Several other international labour- standards are relevant to issues of maternity
protection. These include the Discrimination (Employment and Occupation) Convention,
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1958 (No. 111), the Workers with Family Responsibilities Convention, 1981 (No. 156) and
Recommendation (No. 163) and the Part-Time Work Convention, 1994 (No. 175).

3. What are international labour standards and what is their effect?

International labour standards include Conventions and Recommendations.
Conventions are international treaties that place binding obiigations on the member States
which ratify them to implement their provisions in national law and practice. Follow-up
mechanisms, which include regular reporting requirements as well as a complaints procedure,
ensure that Members actually do implement the provisions. A member State that does not
ratifv a Convention is under no obligation to bring its national law and practice into
conformity with that Cenvention. Howevér, if a Convention is not ratified, it can still
influence national legislation. Indeed, member States do take ILO Conventions into account
when considering legislative or policy changes.

A Recommendation is not ratifiable and its provisions are not legally binding.
Recommendations contain recommended practices and possible guidance for .-future
legislation. In miany cases. they expand on the provisions of Conventions, providing detaiied

suggestions on how a Convention might best be implemented. '

Adoption and revision of inte;national labour siandards is a legislative process, which
involves intensive consultation of ILO member States, employers’ organizations and workers'
organizations over a three-year period as well as discussions at the International Labour
Conference for two consecutive vears. All consultations, discussions and decisions involve
the tripartite constitucncy of the ILO, that is governments. employers’ organizations and
workers’ organizations, speaking with an equal voice. The standard-setting process is fully in
the hands of the tripartite constituents.

An important feawre of ILO Conventions and Recommendations 1s that they set a

universal standard whiie taking account of the great differences in economic and soc1a]
development among member States.

4. Why revise Convention No. 103? Where are we now in the revision process?

Since 1932, women’s empioyment patterns have changed greatly aiound the world.
Women's economic activity rates have risen dramatically and women now tend to work
throughout their childbearing years. Women contribute a higher proportion of family income
than ever before. The importance of matemity protection for employed women has grown In
consequence.

Since the mid-1990s, the ILO has made a major effort to evaluate the relevance and
effectiveness of international labour standards in order to ensure their suitability for today’s
world. This has involved the review of the entire body of ILO Conventions and their
classification according to whether they are fully up-to-date (in which case their ratification
should be promoted), whether they require revision. or whether they should be sheived,
abrogated or withdrawn.

As of 13 March 2000, 38 out of 174 ILO member States have ratified the Matermw
Protection Convention (Revised), 1952 (No. 103). The iow level of ratification and the
identification of a number of technical obstacles to further ratification were among the
concerns that were taken into account in the Governing Body decision in March 1997 to
revise the 1952 instruments in line with current needs, reflecting the advances made in many
countries. The Governing Body therefore placed the question of maternity protection on the
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agenda of the International Leoour Conference. The first discussion of a proposed new
Convention and Recommendation on maternity protection was held 1in 1999.

The second discussion will take place in June 2000. The Office has prepared the
Conference reports which will serve as the basis for this discussion, based on the comments
eceived from constituents on ine (exts agreed at the 87" session of the Internatiorial Labour
Conference in June 1999. The senes of reports prepared by the 1LO for discussion at the
Conference are entitled afaterr:. Protecnon at Hork. They are availabie in Engiish, French
and Spanish through the intemet at www.ilo.ore. Follow the path iecading through the

International Labour Conference o the §7* and 38" sessions for the reports.
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-~

¥ ahs Nagsda (e pumen ¢ iAlea s e et A
5. What arethe main differences berween. Convention No. 103 and the Draft Convention?

Some of the principai differences between Convention No. 103 and the Draft
Convention are summarized beicw. In this brief fact sheet it is not possible 10 analyse every
difference berween the nwo insicuments.

a) Scope

The scope of a Convention determines who is covered by its provisions. The scope
provision of Convention No. 1.2 \Article 1) is highly detailed and contains long lists defining
the workers who are covered 2s well as five paragraphs (Article 7.1) regarding those who
might be excluded from coverage. For example, certain categories of non-industnal
occupations and domestic Work for wages in private households may be excluded.

In contrast. the scope provision of the Draft Convention states (Article 2.1) that: "This
Convention applies to all empioved women". It embodies the principie of broad covcrage.
The Draft Convention also aliows the possibility of exclusions (Article 2.2). It does not list
the exclusions permitted but specifies that these could only be taken with regard to limited
categories of workers or enterpnises. only due to special problems of a substantial nature and
only after consulting representative crzanizations of employers and workers.

b) Leave

Both Convention No. .22 idrticle 3.1 and 3.2) and the Draft Convention (Article 3.1
provide a basic entitiement (¢ .- weeks of maternity leave. Convention No. 103 and the Draft
Convention deal differently with the issue of a period of compulsory leave:

Compulsory leave

As shown above. Corzauon No. 103 states that at least sIX weeks of postnatal leave
should be compulsory. The DrzX Convention also provides for a compulsory leave period.
but leaves it to the membper Sizi2 10 determine the iengih and distribution of any compulsory
leave period before or afier chiImn.

Convention No. 103 zravidss (Article 3.3 anc 3.6) for the possibility of additiona:
leave in case of medicaliv czm:Zz¢ iliness arising from pregnancy Of confinement. The Draft
Convention extends the proizzucn idriicle 4) by covering not only maternity-related illness.
but also complications anc nsx of complications. which were previously treated I
Recommendation No. 93 (Perzzrapin 1 (2)).

¢) Benefits

2 2 “ /«#‘("r
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Both Convention No. 103 (Article 4.1) and the Draft Convention (Article 5.1) state
that cash and medical benefits should be provided to women who are absent from work on
leave. The cash benefits must be sufficient to maintain the woman and her child in proper
conditions of health and at 2 suitable standard of living. The medical benefits nclude
prenatal, childbirth and post-natai care, as well as hospitalization care, when necessary.

Convention No. 103 states (Article 4.4) that the cash and medical penefits must be
provided through compulsory social insurance or public funds. Emplovers may not be
individually liable to pay for such benefits for the women they employ ¢Arricle 4.8). The
Draft Convention does not specify now the benefits are to be provided. It simply requires that
they be provided.

The Draft Convention specifies the level of cash benefits under all circumstances.
whereas Convention No. 103 sets the level only for certain cases:

_ Benefit levels
As indicated above, under Convention No. 103. the level of cash benefits is set at no
less than 2/3 of the wornan's eamings taken into account for the purpese of computing
benefits (Article 4.6). This rate oniy applies, however. 10 cases in which benefits are paid
through compulsory social insurance and are based on the womar's previous earnings.

The Draft Convention has retained the 2/3 rate, but that rate wouid apply to any

payment systemn which bases benefit rates on an individual woman's previous eamings
(Article 5.3). The Draft Convention also provides (Article 3.4) that where other methods are
used to calculate benefits, the oenefits should provide on avera
protection. '

ge a comparable ievel of
d) Emplovment protection and non-discrimination

Protection against dismissal due to pregnancy or chiidbirth is considered 1o be one of
the fundamental elements of matemity protection. Job security is provided to. some extent
through Convention No. 103, which prohibits dismissal during maternity leave (Article 6).

Employment prote.ction

As illustrated above. thz Draft Convention provides a longer period of protection
which includes the pregnancy, 2osence on leave and a periog following the woman's retumn to
work (Article 7). However, the protection is no longer absoiute. Termination of employment
would be permitted on grounds -unrelated to pregnancy cr childbirth and its consequences or

nursing”. These might include, for =xample, serious fault or: the part of the employed woman,

shut-down of the undertaking o- expiry of the employment contract. The Draft Convention
also places the burden of provirz that the dismissal was unrelated to pregnancy or childbirth
and its consequences or nursing o the employer.

In addition, the Draft Ccrvention contains an articie on the adoption of meéasures 10
ensure that maternity does not <oo

constitute a source of discmimination in empioyment (Article
8). Convention No. 103 contains 10 comparable provisior.

e) Breastfeeding mothers

The Draft Convention. ixs Convention No. 103, provides an entitlement to one or

more dailv breaks for a womar to nurse her child. The provision is intended to apply to

mothers who breastfeed their chiicren, including those who express milk at intervals during
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working hours for later usz.
Nursing breaks

Convention No. 103 states that breaks will be counted as working time and
remunerated accordingly where the matter is governed by naticnal laws. Where the matter is
soverned by collective agreement. the position depends on the relevant colleciive agreement
tAriicle 5.2). In other cases. Convention No. 103 i1s silent. In contrast, the Drzit Convention.

as shown above, requires that nursing breaks be counted as working time and remunerated in
consequence in all cases (4rticle 9.2).

The provisions of the Draft Convention and Recommendation, as described above, are

subject to amendment by the Internatonal Labour Conference, before the new instruments are
finally adopted.

4 April 2000
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Maternity Entitlementsfor Women in the Unorganised Sector
A Policv Dialogue; 28 Feb 2001, New Delhi
Back eround Paper (FORCES)

The Continuum of Maternity Entitlement

In the course of the last few decades, the pressures on women have increased along a
number of dimensions and due to numerous factors. These include the changing
demographic picture, (Census of India, 1981,1991) increased visibility of women in the
work force combined with increasing marginalisation, increase in the number of woman
— dependant households, erosion of certain family structures and networks, female and
child malnutrition, high female illiteracy (UNICEF, 1990) increasing violence against
women, commercialization of marriage and several other factors, including direct
attempts by the State to manipulate reproduction.

A COMPARATIVE VIEW

India’s rating in respect of maternity laws and policies can be wvisualized from a
comparative review (Swaminathan, 1992) of laws and policies relating to maternity and
child care in 135 countries (Source — ILO) which shows sharp contrasts between socialist

(present and furmer) and market-oriented countries, as well as between developed and
developing countries.' -

In the developed world, the most generous provision, (including paternal leave) is found
in the Scandinavian and some West-European countries like France, Germany and Italy
with a long tradition of socialism, welfare state, powerful labour and women’s
movements, declining birth rates and universal nuclear families. Almost as good is
offered by the ex-Socialist countries of Eastern Europe and (ex) USSR with much lower

standards of living, while the Anglo — American market oriented countries have the least
favorable provisions in the developed world.

In the developing world, again, the Socialist countries of China and Vietnam offer a
strong contrast to the market oriented economies. Though the majority of women in this
later group. which includes India, are in the informal sector, most of these countries
(several of which are ex-colonial) have borrowed their legislation directly from the
industrialized countries with very different conditions, and it is hence often inappropnate
to their situation. Some modest adaptations are now being tried in some places.
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Maternity and Child care Support by Nature of Polity and Level of Development
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This Paper has been cuiied out rom “ The Continuum of Maternity and Child Care
Support™ — A Critique of relevant iaws. Policies and programmes from the perspective
of Women’s triple roles; bv Mina Swaminatham. This paper was presented at the
Sixth Conference of the Indian Association for Women’s Swudies, Mysore, may 31 -
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A Policy Dialogue on “\laternity Entitlement for Women
in the Unoroanized-Sector™
18" Fehruary 2001 at Vishwa Yuva Kendra. New - Delhi

Background Note prepared by FORCES

WOMEN. WORK AND CHILDCARE

Within the family, the onus of childcare has traditionally lain upon women, and
specifically the mother. This perspective has been thoroughly exploited, or remained
unchallenged at best by most agencies dealing with the issue. It is convenient to all but
the targeted mother, that she remains not only the root cause of all the ills that befall the
young child, but also the key 10 all solutions. It is not surprising, therefore, that feminist

groups have often reacted (publicly, if not privately) against this maternal image of the
woman.

It is worthwhile to examine the situation of women in the current situation, the

multiplicity of roles they must play and the support and participation they may expect
from the other ‘players” in our SoCiELy.

Even today, women carry the triple burden' of child bearing and rearing. housework and
economic activity. It is the latter that must be acknowledged, as a basic right and a critical

need of the day, to fully understand the major gap and investment required in childcare
support. \

One of the main problems in enumerating women as workers is the all pervasive
patriarchal attitude that assumes that women do not work at all or that women do not
work outside of the home. This bias also influences the census (see below).

We go by the premise that all underprivileged women are perforce working women. 93%

of these (over 12 crores) would be working in the unorganized sector”, which is also the
main source of livelihood for Indians.

One of the main problems ir “quantifying’” women's participation in the economy. and
therefore planning for and supporting it, has peen the inadequacy of the census process
itself. In 1991, the Work Participation Rate (WPR) of women was 22.3% as compared to
51.6% for men. However. studies done with greater sensitivity to the tvpes of work.
women do. reveal a vastly different picture as indicated in the table below:"

| Village Census FWPR Census MWPR | Survey FWPR | Survey MWPR
| Kalwa 0.7% 50.7% t 51.2% | 57%

| Jossowal 16.4% | 58.2% | 58.2% | 67.3%

| Dulher 0% | 39% | 48 7% | 60.8%

| Balian 7.1% | 54.6° 47 5% | 68.5%:

| Dharamga i 0.3% EX i 33.5% | 65.3%

SCOPE Study. 1993 T L JE—
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FWPR — Female Work Participation Rate
MWPR- Nale Work Participation Rate

Obviously. this has significant repercussions on policy formulations to do with labo:-
and socia! security, as well as allocations of resources to support services such as chi'z

care services

Though trends in (un) employment take many years to show clearly, some trends havz
gathered enough evidence from a variety of sources. Organized employment is growing
at a ‘snail’s pace’™ ‘compared to demographic growth. There is an increasing
casualization of work with a rise in contractual work.

Year Round | Seif Regular Casual
employment | employment employment 1
In In Percentages In Percentages
Percentages ' 1
Persons i,
1972-73 27 41.2 46.3 12.5 5
1977-78 32 42.4 41.8 15.8
1983 38 41.8 40.0 18.2
1987-88 43 42.8 40.3 16.9
1993-94 50 42.3 394 18.3
Males
1972-73 27 39.2 50.7 10.1
1977-78 32 40.4 46.4 13.2
1983 38 40.8 43.7 15.4
1987-88 43 41.7 43.7 14.6
1989-90 45 42.3 41.3 16.4
1990-91 48 40.7 44.2 15.1
199394 | 50 417 421 16.2
Females
1972-73 27 48.4 27.9 23.7
1977-78 32 49.5 24.9 25.6
i 1983 38 45.8 25.8 28.4
1 1987-88 | 43 47 1 21.5 25.4
: 1989-90 45 48.6 29.2 22.2
! 1990-91 46 49.0 25.9 25.1
11993-94 | 50 454 28.6 26.0

Source: S S Survanarvanan, Levei and Pattern of Female Emplovment in Gender and
Emplovment i India, 1999, Dellu and Urban Statistics of India, 1996. NSSO DATA

(N
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« 93 Percent of the Workingwomen in Delhi are in the unorganized sector. A
report by the Deihi Commission for Yomen states that 90 per cent of the rural

and 70 per cent of the urban women are unskilled labour and also perform their
domestic duties. (Delhi Commission For WWomen)

« At an average most women spent 7 hours outside the house and 4 hours wcrking

inside the house thus making their workload of 11-12 hours per day. This leaves -

them little time to attend to their young children who require attention during
the early years.

« There is no social security for these women who start working one month after '

their child is born.

(Indu Pathak and Pushpa Patnaik Women in the Informal Sector, NIUA, 1991).

Wheire women working in the organized sector are concerned, since the Siaie hias been
the largest emplover of women through the public sector, privatization has led to a
decline in women employees from 8% in the eighties to below 2% in the nineties’. More
and more women being pushed to self-employment or the unorganized sector and are
unable to prove their status as workers. This means that less and less women are abie to
avail of maternity and child care benefits or any kind of social security at all. They also
find no protection from the law. Simultaneously, wage security is seriously endangered
and already meager earnings are further compromised. Thus the trend is one of an
increase in the relative and absolute poverty of women. Where one third of all households
are already women headed", the repercussions upon the very voung child of these trends
in employment are grave. Women who must work for the survival of themselves and
their families have to dn so regardless of how and by whom their young children would
be cared for. Images of a tiny six month old left alone covered in faeces and flies crying
in a jhuggi or being carried around by a pot bellied three vear old with a grubby bottle in
the other hand are not at all unusual. Those that choose the devil’s alternative of staying
home eat less and their children eat less. Either way, there seems little hope for a situation
in which one of three babies is born of low birth weight and one of two children are
malnourished. For the poor, it is a catch 22.

From the point of view of the very voung child. it must be said again that in most
circumstances. tne child is hest looked after within the familv and not in institutions
However. the family does not exist in a socio economic vacuum. If the function of canng
for children is to be given the recognition due to it. society would have tc provide th2
circumstances and svstems bv which a family is enabled 1o stav out of the ‘market’ for
that period ot ime In reality. the concept of paternity leave hardly exists thouuh soms
State statutes have now provided |35 davs paternity leave Maternity leave and ‘benefits
can only be accessed by women working tn the organized sector which is only ahout 7¢-

of all workingwomen The izave itsell does not even provide tor the 4 — 6 months o

oL
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recommended exclusive breast-feedine Creches on worksites thus become one imnortant

way in which parents may continue to contribute to the care of their voung children while
earning their livelihood.

Recently there have been some encouraging moves to extend maternity entitlements to
the unorganized sector; a recent Supreme Court Judgment pronounces that muster roll
workers of the Municipal Corporation of Delhi are entitled to maternity entitlements and
the Construction Workers Act of 1956 also potentially provides for similar rights for
construction workers.

However, generally speaking, far from gaining universal recognition and support, the
‘triple burden’ of women’s work rearers is further compounded by the sharp rise in prices

of food and health care. Indisputably, this is also the result of the State’s unwillingness to
ensure control over even the basic minimum requirements for a ‘human’ life.
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Worker, Mother or Both: Maternity
and Child Care Services for Women
in the Unorganised Sector

MINA SWAMINATIIAN

‘The recognition that women simultaneously perform multiple roles in
sociely—as workers (economically productive role); as home-makers
(consumer role); and as child-bearers and -rearers (reproductive role)—
has been late and slow in coming. tis also undeniable that the reproductive
petiod ol women's lives is alsu the time they are likely to be most produc-
tive as workers, and most under pressure as home-makers. llence, youg
women with young children are those who most necd support, especially
in their roles as mothers and home-makers, to enable them to fulfil their
cconomic rolés adequately, and also to enable them to participate in train-
ing and in civic and political life.

The concept that such support should be provided in the form of ser-_
vices, since sociely has some obligation to provide such support, is also
a relatively new one, and still unpopular among those who regard child-
rearing as a private responsibility to be carried out as best it can by each
family. Unfortunately, in this context, the word ‘family refers only to the

aditionally seen as being responsible for child-rearing.

woman, who is ts
This concept has been deeply ingrained in women as well as men, so

much so that it is still rclatively rare for working women to expect, let
alone demand, support services as their right. Widespread social accept-
ance of the need for suppoit services is yet to emerge.
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Worker, Aother or Both

While a few efforts have been made to provide maternity and child
care support, these have been fargely unrelated to each other and have
shown modest growth since Independence. Further, they have been con-
fined alinost entirely to the organised sector, though in India over 90 per
cent of the female workforce is found in the unorganised scctor. The
Report of the Commiltée on Women in the hiformal Sector (Shram Shakti,
1988) was the first to articulate the idea of the Continuum of Maternity
and Child Care, as the two are closely linked, and together refer to the
woman’s reproductive role. The Report made a powerlul plea for a com-
prehensive policy of support for women working in the unorganised seclor.

Within the continuum, two broad divisions can be made. The first is
the period before and after childbirth, till the child is about 2 years old,
which could be described as maternity and infangy. During this period,
close proximity of the mother and child and constant access are the major
needs of the child, both for breastfeeding and psycho-social development.
This period is probably best dealt with through entitlements to the mother,
that is, various,supportive arrangements directed at the woman which
enable her to carry out her reproductive and productive roles. The second
period, starting from when the child is about 2 ycars old, and with a
flexible upper limit till the child is 4, 5 or 6 or can be enrolled in primary
school, is probably best handled through services, which reach out directly
to the child. :

A bricf survey of the position with regard to each of these aspeels is
given in two sections, the first dealing with entitlements for maternity
and the second with child care services. In conclusion, some suggestions
for policy and programmes arc made.

MATERNITY ENTITLEMENTS

What kind of entitlements are available to women for childbirth, bicast-
feeding and child care for the first two ycars of the child’s life?

There are several laws which directly or indircctly alfect lactating
women and children below 2 years (Table 9.1). Of these, only two, the
Employees® State Insarancé Act (1948) and the Maternity Benefit Act

- (1961), directly address the question of maternity.

Both these Acts provide three months of paid maternity leave to woiien
working in establishments employing 10 (sometimes 20) workers, that
is, for the organised sector. They also provide protection against dismissal



V3 Mina Swaminathan

and againstarduous or hazardous wor k during pregnancy, and for nursing

Lreaks during lactation,

Table 9.1
Laws Alfecting Lactating Women, and Children of 0--2 Years

Employees' State Insurance Act 1948
Fnctoties Act® 1948
Nines Act® 1950
Plantations Act® 1951
Maternity Nenelits Act . 1961
Beedi and Cigar Workers' Act* 1966
Contract Labour Act* 1970
Imer-state Migrant Workers' Act® 1980

1992

Infant Milk Substitutes Act

* Provide for créches at the workplace.

No similar legislation exists for women in the unorganised sector.
Though, materity benelits are technically available to heedi workers
under the Beedi dnd Cigm Warkers' Act, records show that very few
women workers are able to avail of them because of existing conditions
and their lack of awareness of the benefits. In cases where there are strong
unions, the benefits have been availed ol )

Though between a third and a half of all agricultural labourers are
women, the proposed Agricultural Workers' 3ill makes no direct mention
of maternity, and the Construction Workers' Act (1996) has not made
any positive advance in this direction either.

Morcover, some of the legislation is restrictive rather than enabling in
nature, like the Infant Milk Substitutes Act, which strictly regulates and
testricts the promotion, distribution and donation of baby foods and milk
substitutes and hence does little to help women, reducing instead of en-
larging their options. The remaining Acts listed in Table 9.1 provide for
creches at the workplace. ‘They will be discussed later.

In recent years, the central government as w cll as several stale govern-
ments have launched schemes to support women during pregnancy,
childbirth and lactation with cash, nutrition or services. These schemes

are specifically targeted at women who cannot claim benefits through the

law which only addresses the organised sector. But these schemes do not

have the force of law and thus benefits accruing from them cannot be
cIntmed ns n right or be contested in court. ‘The schemes can be altered
or wound up by the government without legislation. These schemes arc
shown in Table 9.2. The Integrated Child Development Services and the

N

~~ Matemity Assistance Scheme
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Tamil Nadu Integrated Nutrition Project provide nutrition to pregnant
and lactating wonien as well as children. The Employment Guaranlce
Scheme in Maharashtra offers maternity benefits and créches, while others

provide cash benefits.

Table 9.2
Schemes Affecting Lactating Women, and Children of 0-2 Yenrs

Natlonal Level .

Scheme of Assistarice to Créches for Working/Ailing Mothers® 1974

Integrated Child Development Services 1974
1995 .

State Level

Maharashtea 1974
Tamil Nadu 1980
Gujarat 1986

Tamil Hadu [9RR
Andlna Proadedh 1990

Employment Guarantee Scheme

Tamil Nada Integrat=d Nutrition Project
Mnternal Protection Scheme

Muthulakshimi Reddy Childbirth Scheme
Scheme for Pregnsht Agricultuial Labouicrs

* This scheme Is discussed in the section on child care cervices.

Three states (Gujarat since 1986, Tamil Nadu since 1988 and Andhra
Pradesh [AP] since 1990) provide a modest cash benefit of Rs S00-800
for maternity to women below the poverty line. The Andhid P'radesh
scheme is restricted to women agricultural labourers. Provision was made
in the central government’s buxfget for similar benefits, but the extent of
iniplementation is not clearly known. The weaknesses of these schemes

are as follows:

1. Eligibility is defined as ‘below poverty line', thus keeping out those
who may be just above it, or who are unable to establish their
cligibility, and also giving scope for cumbersome red tape and
corruption right at the grassroots. Besides, it fails to recognise that
women workers above the poverty line also requirc support as
mothers.

2. The woman's work is not referred to (except in the case of AP), so

. tlie objective of providing wage protection is not necessarily fulfilled.

Eligibility is restricted to two children, excluding the woman wor ker
who may not be iu n position to control the decision on the number
of children she bears and placing a further burden on her. Further,
this contravenes the right of the newbom to nutrition, as provided

W)
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in the Convention on the Rights of the Child which has been ratified

by India. - :
4 There meanumber ofother weaknesses in implementation. Figuies

are not available to show how many womcen are getling even these
limited benefits. But a study which was conducted gives a very
bleak pictuie of the utilisation of the scheme in Tamil.Nadu (scc

Figwe 9.1).

Figure 9.1
Utllisatlon of Cash Support Scheme l:l ‘T'amil Nadu

400 1 370
350 -
300 -
T 250
IRS
200 -
150 4 114
100 41

34
50 - 20

0 2 .
Lligible Aware Applied Partially Fully
Received Received

Out of 370 *eligible’ women, that is, thuse below the poverty line with

wwo or less children, only half were awarce of the scheme and only about
one-third applied, perhaps because of a reluctance to face the diﬂ'lcu'll.lcs
in getting the moncey. Due to delays, red tape, need for repeated visils,
bribes and other problems, only about one-tenth received even partial
had received full payment at the time of

Proposals made by NGOs in‘Tamil Nadu sujggest that, to enable women

(o stay ofT the labour market for at least a few months to care for the

newborn child properly; it is necessary (0 provide wage protection at

Jeast at the level of minimum wages for a period of four to six months.
At the current levels of minimum wages in Tamil Nadu (that is, Rs 20
per day), and allowing for 20 working days per month for four months,
this would translate as Rs 1,600 (20 % 20 x 4), while the amount presently

44
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allocated is Rs 500. What women actually get after allowing for cosls
and Lribery is, of course, much less.

The Integrated Child Deyelopment Services and the Tamil Nadu Inte-
grated Nutrition Project, provide, entiched four as a nuttitional supple-
ment to pregnant and lactating women, cither in the form ol a ‘laddu’ o
be eaten on the spot; ora week's ration to be taken home. ‘The supplement
is only available to"women below: the poverty line. Studies show that
only about half tli¢ “cligible’ women take the supplement and little is
known about how the ‘take-home’ food is shared and used in the family.
However, studies in Tamil Nadu show that the nutrition scheme is morce
widely known and availed of than the cash support scheme.

\ i
Ciep CARE SERVICES

Programmes which aim at providing chill care ser vices o women working
in the unorganised sector can be calegorised as specific services, which
try to meet the needs of specific groups of women, general services addies-
sed to all poor women, and innovative progranunes.

Specific Services
IWomen Workers

‘I'vere are several laws mandating créches for the clildren of women wor k-
ers (Table 9.3). The first three, which were passed in the first few yeais
afer Independence, are modelled on laws in the West and relate to the
organised sector. They make it compulsory for employers to provide
créches for children below 6 years at the workplace of working wonien,
and lay down eligibility. in terms of the number of women employed.
They also lay down guidelines and rules regarding the location and con-

- struction of the créches, furniture and equipment, amenities and facilitics,

milk and refreshments, etc. They make reference to ‘trained’ workers,
without specifying the nature of training. But even in the organised scclor,
there are few such créches, and their quality, is uneven.

As the last three Acts listed in Table 9.3 which relate to the unorganised
scctor, are modelled on laws passed for the organiscd scclor, they are
practicaily impossible to implement. Henee, there are hardly any such
créches. Unfortunately, the Construction Workers® Act (1996) does not
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ant improvements over carlier Acts, and repeals the

make any signific
¥od proved not to be workable.

same clauses which have

Tahle 9.3
L.aws Relating to Créches
Minimum Minimum Provision
. Number Number
of Warkers of Children
ey o A A suitable toom or
S s for the use of
childien, with trained
women in charge
20 -do-
Ilantations Act, 1951 50
OIS,
Mines Act|195? o minigmnm l!-mut'(-w::‘ml
il % number -:'-l'ril'n'(l ament lc.
(Section S ke
ot toumns and
i and Cigar Workers’ S0 Raom ¢ e
s tinined women inchni g,
(Conditions of
LEmployment) Act 1966 )
i rooms (o be
: act Labour 20 |wn- .
"o povided for childicn,
(""I'-""_"‘"’" i : one play 1oom and one
Abolition) Act, 1970 o
do alo- EUTE

foter-state Nigeant
Warkers” AcL 17RO

5 Lo . i sialiis
Detailed critiques of these laws by organisations like Mobile Crecl ls
that these arc not suitable

ion labour indicate =
.l sector, since the zonditions here are very dil-

ferent. For example, in this scctor women may .l)c sclr-clllpl(.)y(:(.lln:“t;g::;
tractual work, or working for very small establishments, o:’ in f]ldu ek

where there is no visible employer to whom the .Iuw can be a ressed.
“elipibility” clause without putting anything
ntives for small cmployetrs to group together

working with construct
models for the unorganis

I his makes amockery of the
clse in its place, such as mee
to provide common scrvices.

Voluntary Sector

1ol Créches for Children of Working/

The main scheme for this sector is the : :
i Qocial Wellire Board and

Ailing NMothers, iplemented by the Cential

LS

-r
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the Department of Women and Child Development, recently supported
by funding from the National Créche Fund setup in 1994, Though origin-
ally intended as a support for women working in the unorganised scctor,
the scheme has been so locsely defined and js so poorly implemented
and monitored, besidcs being inadequate in coverage, that it does not
fulfil its objectives. Its major weaknesses are:

1. Even aller 20 years, only about 13,700 créches (12,500 under the
Créches for Children of Working/Ailing Mothers and 1,200 under
the National Créche Fund) catering to about 350,000 children exist
throughout the country. These are concentrated in certain states,
and are to be found mostly in urban and semi-utban areas.

2. In most cases, the créches cater to children between the ages of 2
and 6, and very few or no children below 2 are to be found, even
thougls this is a most critical need for working mothers. The main
reason is that.the coneeption and financing of the scheme is not
conducive.to the carc of the very young. To cater to the very young,
more adult workers are required, as well as more and difTerent amen-
ities, equipment, food, training, etc. Hence, most agencies arc unable
or unwilling to provide for infants, while parents are naturally reluc-
tant to send their children under these conditions. The ciéches there-
fore function mostly like pre-schools, nuisery schools, balwadis,
clc,

3. Most of the créches only function for three or four hours as in the -
casc of balwadis/mursery schools and their timings are not usually
adapled (o those of working mothers except in Kerala and ‘Tamil
Nadu, where all créches are obliged to function for six hours, usually
from 9.30 a.m. to 3.30 p.m. or lorger. Even here however they arc
not necessarily edjusted to the mothers' work timings.

4. There is'oflen no information about which categories of women

) ‘working in which occupations use these facilitics, since such records
are not compulsory for recciving grants. There is henee little data
available about whether the timings and locations of the créches
suit the mothers.

5. The funding, pattern of staffing, and lack of training of créche
workers make it very difTicult for these créches to ofTer good quality
developmental caré to the children. Besides, there are muny other
weaknesses in implementation.
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Private Sector

Unaided créches have sprung up in both the voluntary and private seclors.

¢ now a growing number of créches,
ations, which are not government
donor agencies often with some
contribution franmi the parents. ‘There is very little information
available nbout them, but they are small, seattered and of an experi-
A few, like the day-care centres rui by the Church
dard of services, but they are ex-

1. Inthe voluntary sector, there ar
often run by religious denomin
aided and are mostly funded by

mental nature.
of South India, offer a high stan

pensive. _ . . "
2. In the privale scclor, créches catering to middle-class working

mushroomed in the large cities, especially the met.ro-
re has been no systematic survey or quantitative
¢ there any regulations or guidclines for
le studics indicate that the quality is
crowding, and lack of indi-
ties for the children. The

women have
politan ones. The
assessinent of them, norat
such ui:chlc.;. Some available
variable, mastly poor, with heavy over

vidual attenticn or stimulating activi " !
arganisers have no specialised training and little idea about main-

ining standands. However, parents’ needs and demands in terins
ol timing, location, safety and the basic requitements of food, toilet,

rest, sleep, cle., arc well met.
General Services

asing concern was voiced about the plight of young

In the sixtics, incres . ke
childien and the possible adverse cffects on them of poverty and depriv-

ation. 1t was realised that the s sach of the existing programincs was inade-

quate to meet the nceds of millions of children.

Integrated Child Development Services

This led to the launching of the Integrated Chi.ld‘ Deve.log.nnent Services
(ICDS) Scheme, vast in its scope and conceplion, aiming at the lolh?l
development of young children in the most Yulnerablc groups. This
scheme has the most extensive and comprehensive network of child care
services in any developing country and rcnchcs.nboul 15 per cent of all
childien in the age group 06 and two-filths of lhusc‘ most in nced. By
(he turn of the century, it is expected to cover the entire country.

4€
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The overall goals of the ICDS Scheme are:

-

¢ to provide a comprehensive range of basic services to children in
an integrated marner, °

e {o create a mechanism at the village level for service delivery, and

e to give priority to low -income groups, including the underpivileged
tribes and Scheduled Castes. :

Specific beneficiaries include: expectant and nursing mothers, other
women aged 1545 years, and children of 0-G years. [he package of six
services provided are: supplementary nutrition, immunisation, health
check-up, referral services, non-formai pre-school education (for 3-6-
year-qlds), nutrition and health education for woinen and a nutritional
supplement for pregnant and lactating mothers. In selecting project arcas,
priority is given to those predominantly inhabited by tribes and Scheduled
Castes, backward areas, drought-prone and nutritionally deficient areas,
those poorly served-by-social services, and utban slums. The anganwadis
generally run for three hours (four in some states and a full day of six
hours in Kerala and Tamil Nadu), and the pre-school classes only cater

to children of 3+. There is evidence that the services are used only by
the poorest groups.

The scheme does not specifically recognise or cater to the work done
by women, or their needs or responsibilities as mothers, nor are the timings
or location of centres geared to the convenience of working women of
any category, to scasonal changes in their work schedules, migration pat-
terns, or other work-related factors affecting them. Women are expected
to avail of the benefits at the times and placcs laid down in the scheme,
and this is widely quoted as a reason for the low availing of supplements
and other benefits by cligible women, as well as for the low utilisation by
children. : '

The main success of the ICDS scheine has been in developing an infra-
structure for child care services, and in areas like immunisation and enrol-
ment of children from anganwadis in primary schools. However, it has
had limited value as a support service for women in the unorganised
sector, because of its fraginented approach which focuses on the delivery
of specific services, and lack of attention to day care for children.

Day care was not originally a component of the ICDS Scheme and the
need for this service was not recognised until the National Policy of Edu-
cation, 1986. The Programme of Action which followed, however, stated
that a fixed rumber of angamwadis (25 per cent) would be turned into
anganwadi-cum-créches by the year 2000. It spelled out the requirements
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for running such angamvadi-cum-créches. Till the end of 1996 only 659
ches had been approved for the entire country,
although 25 per cent would imply about 100,000 anganwudi-cum-crt‘.chf:s.

‘Table 9.4 pives a summary of the nature and extent of general child
care services run by the government o with government aid. Though
thete is no hard data available it can be assumed that the mothers of many
(or the majority) of these children work in the unorganised sector. It n.lu'st
be noted that most of these services are partial and fall far short of holistic
child care or day care, especially for children below the age of 3.

anganmwadi-cum-cré

Table 9.4
Covernge under Varlous Enrly Chltdhood Education Schemes (1996-97)
Schemes Number of Number of
Centres Beneficiaries
(in Millions)
1CDS (prc<schnul.mlucminn 400,000
npe group 3 -6 years (approx.)
e $,614 projects 10.81°¢
Early childhood cduention (FCT)
(nge proup 4 S years) A,615 , 0.15)
Creches nmd day-cie contres
(nge proup 0 S years) 14,313 0.342
Ralwadis (age proup 16 years) 5.041 0.169
Stntutory creches (060 yents) 5,000 0.050
(approx.) (nppms.)
Tatal 18.8
(appros.)
r AwasbiionatS Lol lVi"g

o An additionat 8.1 million childien in the 0 -) nge group arc covered under lCl_)S,tecc

food supplements, immunisation and health-checks.
Source: Data on ICDS, ECE, créches and day-care centres ond bahvadis are from the
l)epnnmeul.nf Women and Child Development in the Ministry of 1IRD,

Government of India.
Innovative Programimes

Some innovative small-scale programmes offer insights and scope for

cmulation.

Employer-funded

small-scale industrics, several stale governments have set

To promote :
nall businesses. In these

up industrial estates with special facilities for st

a7
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estalcs there are a large number of small employers who are not statutorily
obliged to provide créches, and hence there have been some voluntary

~ cooperative ventures run with goodwill and imagination. In Chennai, a

joint initiative involving a voluntary agency, the Indian Council for Child
Welfaze, the employers (Ambattur Indusirial Estate Manuflacturers’
Association) and the state government (Small Industries Development
Corporatlon) led to the establishment of two créches for children of women
workers which run a 12-hour day, in shifls, and cater to about 100 children.
The criches are financed by the employers’ association with small contri-
butions from the paren:s, and are siafTed and run by the voluntary agency
in accommodation provided by the state government. There is greal need,
though not yet a strong demand, for more such créches, since there ate
s‘c\veral thousand women employed in the Estate. This model could be
replicated in similar situations, but depends on goodwill, since there is
no legal requirement for employers to fund such créches: Recognition
and reward for those who adopt humane employment policies, discounts
and incentives for jGint activities, and some investment in advocacy and
awareness crealion would go a long way in helping more small employers
to promote créches.

Employee-organised

An association of women employces in government and public scector
undertakings in Chennai runs a chain of cight to 10 créches, housed in the
office buildings in which the mothers work (e.g., Income Tax, Sccretaiat,
Port ‘T'rust,’ Reserve Bank, ctc.). Accommodation, and funds for some
initial equipment were provided by the concerned ofTices, and the ciéches
arc managed by the Women's Associatior:. The main funding is from the
paren(s themseives, though substantial contributions have been made
and occasionally continue to be made by the employers, depending on the
interest and goodwill of the senior officer/heads of the concerned depart-
ments. These créches imostly cater to children below 3, es those is the 3+
age group tend to be placed in private nursery schools which also function
as day-care centres. Parental needs for safcly, cleanliness, food, timing
and proximity are adequately met, though developmental care is often
lacking. However, there has been little recruitment to these cadres in the
last few years, and the average age of the women employces is steadily

increasing. Most of them have completed their child-bearing, and with

declining fertility among the middle class, the younger women may opt

to have only one or no child. Because of these factors, and the increasing
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difficulties of urban transport, the demand for such créches seems to be

on the decline. ’

l/niun-m‘g(mi.\'cd

Creches established by SEWA for the children of women tobacco workers |
are a good example of a service organiscd by a union for its meimbers. '
989 and focusing (for the first few years) on the age group

Launched in |
(-3, it has now been extended to children up to 6 years of age. Further,

the management has been taken over by a service cooperative consisting
of the child care workers themselves

modest contributions from the mothers, donations from philanthropists,
contributions in kind from panchayats and local bodics, support from
insurance and labour welfare funds and to some cxtent from the tobacco
factory owners themselves. I

contribution for two reasons:

I The women work both in the tobacco ficlds and the factorics,
according t¢ the scason. While créclies are mandatory under the
Factories Act, there is no such provision for agricultural workers.

2. ‘Though employers are required to provide créches at the factory

site, they are not obliged to provide funds to any other agency to
carry out that task. Hente, such contributions have to be accepted
as a gesture of goodwill and cannot be demanded as a malter of

legal right.
Women Workers-organised

Now operating in four states (Gujarat, Knrnataka, UP and Bihar), Maliila
Samakhya, a government-sponsored autonomous women's organisation,
was set up in 1987 with a view to cmposwering women and cducation for
equality. It helps women find time and space lo reflect on issues of their
concern, onpanise and generate their own solutions, with'support from

the organisation. . i
In some areas in Gujarat, rural and tribal women have defined child

care support as one of their basic needs and have by trial and error devised
stralegies to meet this necd. Child care support has become a tool for the
empowerment of these womer:. Currently financed by government through
Mahila Samakhya, staffed by local women, and run on the pattern of the

under the overall umbrellanf SEWA. .

‘I'his, the first attempt of its kind in the country, isinitselfa very significant
cxperiment. Further, the créches are funded by multiple sources, including’

his last however, is considered a voluntary
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Central Social Welfare Board créches, child care centres have been esta-

blished and have been able to gamer some support from the men and

other family members, as well as some local bodies. Though not ol high
quality; théy are adequate to meet the women's needs. Their fulure vinbil-

-ity, however, can be:ensured only if linked in the long term with local

panchayati raj or a larger umbrella organisation. Intensive efforts are re-
quired to get funds from various sources, as well as to train and supervise
the workers. '

Volunla;y Age'ncyuru’n

Tiye oldest and best known example is Mobile Créches, a voluntary agency
whiich has specialised for nearly three decades in running day-care centres
for the children of migrant women construction labourers and other casual
workers in the metropolitan cities of Mumbai, Delhi and Pune. Since the
women are obliged to go to work soon alter childbirth and o leave the

children for long heurs, Mobile Créches has developed a programme

sensitively tuned to the needs of each age grour;, from home-like créches
for infants, to play centres equipped with stimulating low-cost materials
and activities for pre-schoolers, to helping older children get into and
through primary school. The workers are trained as interns ‘on the job'
(hrough & well-plapned programme of practical work, Funded from multi-
ple sources with heavy contributions from donors, Mobile Créches also
gathers some contributions from building contractors and builders. How-
ever, for reasons already mentioned (SEWA) these are considered as
voluntasy contributions. Because of the complexity of the task, the lack
of réadily available trained workers, the high costs and uncertainty of
results due to the heavy turnover of labour, limited cooperation from the
building industry, and other reasons, this model has not been widely
replicated. by

There are seyeral other cxamples iu various patts of the country which
adjust their programmes in varying degrees to the requirements of women
workers, (helr children ni‘ad' the local commuynily.

' CONCLUSION AND RECOMMENDATIONS
\ o _ )

This brief survey of existing entitlements/facilities/services indicates what
needs to be done: finding nceds to be shared by government (the lion's
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<hiate in the case of the poar), eployers, parents and the general public,
while programmes should be flexible and need-sensitive, decentralised
and participatory in management. Thus, programmes may be run by
women's groups, cmployers, workers, cooperatives, trade unions, volun-
tary agencies, local governments, service clubs, educational institutions,
cte. Since the child care worker is crucial to the success of a programme,
adequate attention should be given to her sclection, training, wages,

working conditions and motivation.
In the light of these consideraiions, some basic policy recommendations

are:

1. A Maternity and Child Care Policy, a comprehensive statement
which deals with the totality of a woman's reproductive function,
from pregnancy till the child is able to go to school. The document
should state the woman s right to health eare, wage protection and
adequate working conditions for maternity, and at the snme time
the child s right 1o survival, protection, caic and devclopment. The
policy statement, based on the Constitution and the Convention on
the Rights of the Child has then to be transformed into an interrelated
sct of laws and schemes addressing the continuum of maternity
and child care. Learing fiom the experiences of the past, some of
the present laws and schemes would have to be superseded or

amended, nnd new ones provided.

2. A sttutory state-level Maternity Fund which could be drawn upon
to provide every woman, regardiess of income, number of cliildren
or other considerations, with income protection to enable her to
withdiaw temporarily, partially or wholly from the workforce, in
the interests of child care. Such a Fund should be funded from
multiple sources which could include: a cess on employers, regard-
less of the number or sex of workers employed; a percentage of all
large contracts, especially in trades like building, quarr, ‘ng and
construction: a cess ¢n the turnover of establishments; tnx-exempt
donations: nnd insuance contributions fiom wotkers of both sexes.
‘I'he FFund could also be enriched by percentage contributions from
sectoral labour welfare funds and insurance funds. The management
of the Fund should have representatives of labour, employers and
the state, and the precedures should be laid down by this autono-
mous body, delinked from the contributors.

3. A state-level statutory Child Care Fund, along similar lines. For
flexibility and necd-responsiveness, child care services should be

Worker, Mothey or Doth % .7

decentralised "nd run by a varicly of organisations which may be
funded by the Child Care Fund. This Fund too should have multiple
sources of raising and developing its income, and autonomy in
‘action. Both these Funds should be state rather than national level,
_ for administralive convenience and adaptability. They may even
_ be combined if feasible.
4. Recognition of the child care worker as fulfilling an important social
" role and as an emerging category of worker through a programme
.of appropriate and ongoing training and supervision, combined
with adequate wages and reasonable working conditions.

i it : '
Through such policies and the programmes which would arise from
‘them, women will be einpowered to elTectively and satisfactorily fulfil
their multiple roles, and children may have the chance for a healthy and

happy life.
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The General Conference of the International Labour Organization,

Having been convened at Geneva by the Governing Body of the Internatioﬁal

Lab_our Office, and

having met in its 88th Session on 30 May 2000, and Having decide
adoption of certain proposals with regard to matemity protection, which is the fourth

““jtem on the agenda of the session, and

_"-5

vl
FiRey et

d upon the

Having determined that these propbséls shall take the form of a Recommendétion

~-supplementing the Matemity Protection
4 ;f‘_thé.Convention")., e
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."adopts this fifteenth day of June of the year two thousan

2000, -

Matemity leave

in Article 4 of the Convention to at least

(2)Provision shou!d be made for an extension of the mate
multiple births. (3)To the extent possible, measures should be taken to e
the womnan is entitled to choose freely the time at which she takes any

b Tae e

18 weeks.

: : d the following -
Recommendation, which may be cited as the Matemity Protection Recommen

Convention, 2000 (hereinafter referred to as

S

dation, -

11 )Méfnbers should endeavour to extend the period of rhatefniiy'feave referred to

mity leave in the event of

nsure that

non-compulsory poriion of her maternity leave, before or after childbirth. .

Benefits

2.Where practicable, and after cons

employers and workers, the cash benefits to which a woman is
referred to in Articles 4 and 5 ot the Conventior. should be raise

of the woman's previous eamings of of

ultation with the representative organizations of

entitied during leave
d to the full amount

: uch of those eamnings as are taken into
account for the purpose of computing benefits.

3 To the extent possible, the medical benefits provided for in Article 6, péragraph 7,

of the Convention should inciude:

(a) care given in a doctor’s office, at home or in a hospital or other medical
establishment by a general practitioner or a specialist;

%

(b) maternity care given by a qualified midwife or by anoiher maternity service at
home or in a hospital or other medical establishment

<: (c) maintenance in a hospital or other

medical establishment;

(d)any necessary pharmaceutical and medical supplies, examinationé and tests
prescribed by a medical practitioner or other qualified person; and
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(e) dental and surgical care.

Financing of benefits

4 Any contribution due under compulsory social insurance providing matemity
benefits and any tax based upcn payrolls which is raised for the purpose of
providing such benefits, whether paid by both the employer and the employees or by

the employer, should be paid in respect of the total number of men and women
employed, without distinction oi sex.

Employment protection and ncri-discrimination

5 A woman should be entitled tc return to her former position or an equivalent
position paid at the same rate at the end of her leave referred to in Article 5 of the
Convention. The period of leave referred to in Articles 4 and 5 of the Convention
should be considered as a pericd of service for the determination of her rights. -

Health protection

6.(1)Members should take measures to ensure assessment of any workplace risks
related to the safety and health of the pregnant or nursing woman.and her child. The
results of the assessment should be made available to the woman concerned:

(2)In any of the situations referred to in Articie 3 of the Convention or where a
significant risk has been identified under subparagraph (1) above, measures should .

- be taken to provide, on the basis of a medical certificate as appropriate, an
alternative to such work in the form of:

(a) elimination of risk;
(b) an adaptation. of her conditions of work;

(c) a transfer to another post, without loss of pay, when such an adaptation is not
feasible; cr ,

(d) paid leave, in accordance with national laws, regulations or practice, when such
a transfer is not feasible.

(3)Measures referred to in sutcaragraph (2) should in particular be taken. in respect
of:

(a) arduous work involving the manual lifting, carrying. pushing or pulling of loads;

(b) work involving exposure tc Siological, chemical or physical agents which
represent a reprocductive healt” hazard, '

(c) work requiring special equi rium;

(d) work involving physical strz'~ due to prolonged periods of sitting or standing, to
extreme i=mperatures, or to vz z2uon.

{4)A precnant or nursing womz~ should not be obliged to do night work if a medical
certificate declares such work := e incompatible with her pregnancy or nursing.

(5)The woman should retain the right to return to her job or an equivalent job as
soon as it is safe for herto do sc.

(6)A woman should be allowec ‘o leave her workplace, if necessary, after notifying

her empioyer, for the purpose =f undergoing medical examinations relating to her
pregnancy. A

Breastfeeding mothers
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7.0n production of & medical certificate or other appropriate certification as

determined by national lay and practice, the frequency and length of nursi
should be adapted tc particular needs. ¥ s I s

8.Where practicable and with the agreement of the employer and the woman
concerned, it should te possible to combine the time allotted for daily nursing breaks

to allow a reduction cf hours of work at the beginning or at the end of the working
day.

9.Where practicable. provision should be made for the establishment of facilities for
nursing under adequete hygienic conditions at or near the workplace.

Related types of leave

10.(1)In the case of the death of the mother before the expiry of postnatal leave, the
employed father of the child should be entitled to take leave of a duration equal to
the unexpired portion of the postnatal matemity leave.

(2)In the case of sickness or hospitalization of the mother after childbirthj and before
the expiry of postnatal leave, and where the mother cannot look after the child, the
employed father of the child should be entitled to leave of a duration equal to the

unexpired portion of the postnatal maternity leave, in accordance with national law
and practice, to look after the child.

(3)The employed mother or the employed father of the child should be entitled to
parental leave during a period following the expiry of matemity leave.

(4)The period during which parental leave might be granted, the length of the leave
and other modalities, including the payment of parental benefits and the use and
distribution of parental leave between the employed parents, should be determined
by national laws or regulations or in any manner consistent with national practice.

(5)Where national law and practice provide for adoption, adoptive parents should
have access to the svstem of protection offered by the Convention, especially
regarding leave, benefits and employment protection.

-
Cross references

Conventions: C103:Matemity Protection Convention Revised), 1952 -
Supplemented: (C183} Complementary to the Maternitv Protection Convention. 2000
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Conventicn ccnceming the revision of the Maiemty
come into force:)

Convention:C183

Place:Geneva

Session of the Conference:88

Date of adoption:15:06:2000

See the ratificatrons for this Convention

Display the document in: French Spanish

Protection Convention (Revised), 1952 (Note: This Conventior. =2s not Vel

The General Conference of the International Labour Organization,

Having been convened at Geneva by the Governing Body of the International
Labour Office, and having met in its 88th Session on 30 May 2000, and ’

Noting the need to revise the Maternity Protection Convention (Revised), 1952. and
the Maternity Protection Recommiendation, 1952, in order to further promote equality
of all women in the workforce and the health and safety of the mother and child, and
in order to recognize the diversity in economic and social development of Members,

as well as the diversity of enterprises, and the development of the protection of
matemity in national lawand practice, and -

Noting the provisions of the Universal Declaration of Human Rights (1948), the
United Nations Convention on the Elimination of All Forms of Discrimination Against
Women (1979), the United Nations Convention on the Rights of the Child (1989), the
Beijing Declaration and Platform for Action (1995), the International Labour
Organization's Declaration on Equality of Opportunity and Treatment for Women
Workers (1975), the international Labour Organization's Declaration on
Fundamental Principles and Rights at Work and its Follow-up (1998), as wel! as the
international labour Conventions and Recommendations aimed at ensuring eguality
of opportunity end treatment {or men and women workers, in particular the
Convention conceming Workers with Family Responsibilities, 1981, and

Taking into account the circumstances of women workers and the need to provide

protection for pregnancy. wh:zn are the shared responsibility of government anc
society, and '

Having decided upor the agsoton of certain proposals with regard to the revision i
the Maternity Protection Convention (Revised), 1952, and Recommendation. 1952,
which is the fourth item on tne agenda of the session, and

Havina determinsc that thesz oroposals shall take the form of an internationza!
Convention;

adopts this fifteenn day of yung of the year two thousand the foliowing Convantion
which may be ci:2c as the |1=-=-nity Protection Convention, 200¢2.

SCOPE

Article

For the purposes of this Convention, the term woman applies to any female person

without discrimination whaisosver and the term child applies to any child without
discrimination whatsoever.

Article 2



1. This Convention applies to all employed women, including those in atypical forms
of dependent work.

2. However, each Member which ratifies this Convention may, after consulting the
representative organizations of employers and workers concerned. exclude wholly or
partly from the scope of the Convention limited categories of workers when its
application to them would raise special problems of a substantial nature.

3. Each Member which avails itself of the possibility afforded in the preceding
paragraph shall, in its first report on the application of thc Convention under article
22 of the Constitution of the International Labour Organization, list the categories of
workers thus excluded and the reasons for their exclusion. In its subsequent reports,
the Member shall describe the measures taken with a view to progressively

extending the provisions of the Convention to these categories.
HEALTH PROTECTION
Article 3

Each Member shall, after consulting the representative organizations of employers
and workers, adopt appropriate measures to ensure that pregnant or breastfeeding
women are not obliged to perform work which nas been determined by the
competent authority to be prejudicia! to the health of the mother or the child, or

where an assessment has established a significant risk to the mother's health or that
of her child. iy, i

MATERNITY LEAVE
Article 4

1. On production of a medical certificate or other appropriate certification, as
determined by national law and practice, stating the presumed date of childbirth, a

woman to whom this Convention applies shall be entitied to a period of maternity
leave of not less than 14 weeks.

2. The length of the period of leave referred to above shall be specified by each
Member in a declaration accompanying its ratification of this Convention.

3. Each Mempber may subsequently deposit with the Director-General of the

Internationai Labour Office a further declaration extending the period of maternity
leave.

4. With due regard to the protection of the health of the mother and that of the child
maternity leave shall include a period of six weeks' compuisory leave after childbirth.
unless otherwise agreed at the national leve! by the government and the
representative organizations of employers and workers.

5. The prenatial portion of maternity ieave shall be extended by any period elapsing
between the presumed date of childbirth and the actual date of childbirth, without
reduction in any compulsory portion of postnatal leave.

LEAVE IN CASE OF ILLNESS OR COMPLICATIONS

Article 5

On production of a medical certificate, leave shall be provided before or after the
maternity leave period in the case of iliness, complications or risk of complications
arising out of pregnancy or childbirth. The nature and the maximum duration of such
leave may be specified in accordance with national law and practice.

- -
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BENEFITS
Article 6

1. Cash benefits shall be provided, in accordance with national laws and regulations.
or in any other manner consistent with national practice, to women who are absent
from work on leave referred to in Articles 4 or 5.

2. Cash benefits shall be at a level which ensures that the woman can maintain

herself and her child in proper conditions of health and with a suitable standard of
fiving.

3. Where, under national law or practice, cash benefits paid with respéct to leave
referred to in Article 4 are based on previous earnings, the amount of such benefits
shall not be less than two-thirds of the woman's previous earnings or of such of
those earnings as are taken into account for the purpose of computing benefits.

4. Where, under national law or practice, other methods are used to determine the
cash benefits paid with respect to leave referred to in Article 4, the amount of such
benefits shall be comparable to the amount resuilting on average from the
application of the preceding paragraph. :

5. Each Mémber shall ensure that the conditions to qualify for cash benefits can be
satisfied by a large majority of the women to whom this Convention applies.

6. Where a woman does not meet the conditions to qualify for cash benefits under
national laws and regulations or in any other manner consistent with national-
practice, she shall be entitled to adequate benefits out of social assistance funds,
subject to the means test required for such assistance.

7. Medical benefits shall be provided for the woman and her child in accordance with
national laws and regulations or in any other manner consistent with national
practice. Medical benefits shall include prenatal, childbirth and postnatal care, as
well as hospitalization care when necessary. :

8. In order to protect the situation of women in the labour market. benefits in respect
of the leave referred to in Articles 4 and 5 shall be provided through compulsory
social insurance or public funds, or in a manner determined by national law and
practice. An employer shall not be individually liable for the direct cost of any such

monetary benefit to a woman employed by him or her without that employer's
specific agreement except where:

(a) such is provided for in national law or practice in a member State prior to'the
date of adoption of this Convention by the International Labour Conference: or

(b) it is subsequently agreed at the nationa. ievei b the govarnmant and the
representative organizations of employers ang worsars

Article 7

1. A Member whose economy and social sscurity system are insufficiently
developed shall be deemed to be in compliance vviin Article 8, paragraphs 3 and 4. if
cash benefits are provided at a rate no lower than 2 rate payable for sickness or
temporary disability in accordance with national laws and regulations. ’

2. A Member which avails itself of the possibility afiorded in the preceding paragraph
shall, in its first report on the application of this Convention under article 22 of the
Constitution of the International Labour Organization, explain the reasons therefor
and indicate the rate at which cash benefits are provided. In its subsequent reports.

the Member shall describe the measures taken with a view to proaressively raising
the rate of benefits.

s e



EMPLOYMENT PROTECTION AND NON-DISCRIMINATION
Article 8

1 1t shall be unlawful for an employer to terminate the employment of a woman
during her pregnancy or absence on leave referred to in Articles 4 or 5 or during a
period following her return to work to be prescribed by national laws or regulations.
except on grounds unrelated to the pregnancy or birth of the child and its
consequences or nursing. The burden of proving that the reasons for dismissal are

unrelated to pregnancy or childbirth and its consequences or nursing shall rest on
the employer.

2. A woman is guaranteed the right to return to the same position or an equivalent
position paid at the same rate at the end of her maternity leave.

Article 8

1. Each Member shall adopt app(opriate measures to.ensure that maternity does not
constitute a source of discrimination in employment, including - notwithstanding
Article 2, paragraph 1 - access to employment.

2 Measures referred to in the preceding paragraph shall include a prohibition from
requiring a test for pregnancy or a certificate of such a test when a woman is

applying for employment, except where required by national laws or regulations in
respect of work thatis-- =~

(a) prohibited or restricted for pregnant or nursing women under national laws or
regulations; or

(b) where there is a recognized or significant risk to the health of the woman and
child.

BREASTFEEDING MOTHERS
Article 10

1. A woman shall be provided with the right to one or more daily breaks or a carly
reduction of hours of work to breastfeed her child.

2. The period during which nursing breaks or the reduction of daily hours of work are
allowed, their number, the duration of nursing breaks and the procedures for the
reduction of daily hours of work shall be determined by national law and practice.

These breaks or the reduction of daily hours of work shall be counted as working
time and remunerated accordingly.

PERIODIC REVIEW
Article 11

Each Member shall examine periodicaily. in consultation with the representative
organizations of employers and workers. the appropriateness of extending the
period of leave referred to in Article 4 or of increasing the amount or the rate of the
cash benefits referred to in Article 6.

IMPLEMENTATION

Article 12

This Convention shall be implemented by means of laws or regulations, except in so
far as effect is given to it by other means such as collective agreements, arbitration

g '7
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awards, court decisions, or in any other manner consistent with national practice.
PROVISIONS
Article 13

This Convention revises the Maternity Protection Convention (Revised), 1952.

Article 14

The formal ratifications of this Conventicn shall be communicated to the
Director-General of the International Labour Office for iegistration.

Article 15

1. This Convention shall be binding only upon those Members of the International
Labour Organization whose ratifications have been registered with the
Director-General of the International Labour Office.

2. 1t shall come into force 12 months after the date on which the ratifications of two
Members have been registered with the Director-General. 3. Thereafter, this

Convention shall come intc foree for any Member 12 months after the date on which
its ratification has been registered.

Article 16

1. A Member which has ratified this Corivention may denounce it after the ekpiration
of ten years from the date on which the Convention first comes into force, by an act
communicated to the Director-General of the International Labour Office for - -

registration. Such denunciation shall not take effect until one year after the date on
which it is registered.

2. Each Member which has ratified this Convention and which does not, within the
year following the expiration of the period of ten years mentioned in the preceding
paragraph, exercise the right of denunciation provided for in this Article, will be
bound for another period of ten years and. thereafter, may denounce this

Convention at the expiration of each period of ten years under the terms provided for
in this'ArticIe.

Article 17

1. The Director-General of the international Labour Office shal notify all Members oi
the International Labour Organization of the registration of all ratifications and acts of
denunciation communicated by the Members of the Organization.

2. When notifying the Members of the Organization of the regis ratio~ of the second
ratification. the Director-Genera' shall draw the attention of the 'Memoers of the
Organization to the date upon waicn the Convention shall com= intc “orce.

Article 1€

The Diractor-General of the International !.abour Office shall czmunicate to the
Secretarv-General of the Unitec Nations. for registration in accardance with article
102 of tn2 Charter of the Unitec Nations. fuli particulars of all rztifications and’acts of
denunciation registered by the Director-General in accordance with the provisions of
the precading Articles.

Article 19

At such times as it may consider necessary. the Governing Bozy of the international
Labour Office shal' present to tna General Conference a repor: on the working of
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this Convention and shall examine the desirability of placing on the agenda of the
Conference the question of its revision in whole or in part.

Article 20

1. Should the Conference adopt a new Convention revising this Convention in whole
or in part, then, unless the new Convention otherwise provides:

(a) the ratificaticn by a Member of the new revising Convention shall ipso jure
involve the immediaie denunciation of this Convention, notwithstanding the

provisions of Article 16 above, if and when the new revising Convention shall have
come into force;

(b) as from the date when the new revising Convention comes into force, this
Convention shall cease to be open to ratification by the Members.

2. This Convention shall in any case remain in force in its actual form and content for
those Members which have ratified it but have not ratified the revising Convention.

Article 21

The English and French versions of the text of this Convention are equally
authoritative.

Cross references = -

Conventions: C156:Workers with Family Responsabilities Convention. 1981
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Constitution: 22:article 22 of the Constitution of the International Labour Organisation
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Legal Intervention for Maternity and Child Care :
Existing Strategies and Future Directions

Amita Dhanda

1

This paper stems from the need to address the role law should play in the campaign for Maternity
and childcare. The question of the role of law arises for two reasons: one, because there are
subsisting legislation's which touch upon these needs and two because legislative guaranteeing of
a positive right is believed to enhance the chances of its realisation.

Whilst-this paper inevitably delineates the maternity and child care rights protected by existing
legislation's. It focuses a lot more on the procedures, which are incorporated within legislation's
for the actualisation of these-rights. The focus on the procedures is prompted by the fact that it is

these procedures which would show whether and how the guaranteeing of rights within statutes
alters the ground level situation.

1

Upon examining, central and state statutes relating to : maternity relief and child care; the
following models of legislation emerge.

C. Entitlement - Penalty Model

In this model of legislation the statute specifies (a) the beneficiary of the right (b) the statutory
benefit (c) the penalty on non-observance.

The benefit can either be provided in non-negotiable or in exhortative terms. Whilst the
provisions of the Maternity Benefit Act have been formulated in non-negotiable terms,
requirements with regard to drinking water conservancy and medical facilities in the Factories,
Plantations Labour and Mines Act are exhortative in nature

The Maternity Benefit Act applies to every establishment which is a factory. mine, plantation or
circus and everv shop or establishment in which 10 or more persons are or were employed on
any day in the preceding 12 months. It guarantees to any woman who has worked in such kind of
establishment for 80 days in the preceding 12 months the right to claim the benefit.

An employer who infringes the provisions of the statute can be punished with imprisémment for a
period not less than three months and with fine not less than Rs. 2000. An Inspector under this

statute can both initiate action for contravention and direct that payments be made. Any amount
found due is recoverable as arrears of land reveaue.
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On the other hand Section 48(1) of Factories Act requires that factories in which 30 or more
women were working at any point in the last 12 months provide a suitable room or rooms for the
use of children up to six years of age. The relevant state Factory Rules lay down various

specifications for these créches, be it in relation to their physical condition, hygiene,
personnel or food and recreation.

The consequence of non-observance is contained in a general penalty clause, which provides that
contravention of the Act or Rules could be punishable with imprisonment up to two years and

fine which may extend to rupees one lakh. In case of continuing contravention the fine may
extend up to rupees 1 lakh per day.

Another mechanism for .ensuring observance of statutory requirements is registration or
licensing. Without such registration the particular activity cannot be carried on. Infringement of
the conditions subject to which the license has been granted couid lead to its revocation. A recent
example of a statute utilising such a procedure is the Building and other Construction Workers
Act 1996. The Act applies to every establishment, which employs or has;employed ten or more
building workers in any building or other construction work. . Section .7 .requires such an
* establishment to seek registration and section 10 prohibits an establishment which. has:either
failed to obtain registration or whose registration has been cancelied from employing building:
workers. Yet again section 3 of the Beedi and Cigar Workers (Conditions of Employment) Act -

1966 prohibits any place to be used as an industrial premise unless it holds a valid license under
the Act.

(B) Statutes Establishing Welfare Funds

The second mechanism of providing for maternity and childeare is through the various statutes
setting up Welfare Funds. Amongst the objectives for which the fund can be utilised maternity
relief and education of children generally find mention.

Illustratively Section 4 of the Beedi Workers Welfare Fund Act 1976 allows for the Fund to be
applied for the improvement of

(i) public health and sanitation,

(ii) the prevention of disease and the provisions and improvement of medical facilities;
(iii) the provision and improvement of educational facilities;

(iv) the provision of family welfare including family planning education and services.

The Welfare Fund statutes both set up the Funds and provide the structures for their
administration. In some statutes the power of defraying expenses, sanctioning loans or paying
grant-in aids is retained by the concened government with itself. For e.g. the Beedi Workers
Welfare Act 76. In other statutes the disbursement of payments, loan and subsidy is done by a

special Board constituted for the purpose. For e.g. the Building and other Construction Workers
(Regulation of Employment and Conditions of Service) Act 96.
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In both kind of statutes however the proceeds of the Fund may be utilised to meet the salaries.
allowances and other remuneration of the members officers and other employees of either the
Board or of the various Advisory Committees constituted by the government to assist it in the
>performance of its functions. The Welfare Fund statutes thus do not just provide benefits to

vulnerable populations. They also accord an opportunity to governments to distribute the
largesse of office.

Statutes Mandating Schemes

A third variety of statutes are those which enjoin the state to launch schemes to fulfil a range of
objectives. Amongst these objectives maternal health and childcare also find mention. For
example section 3 of the Tamil Nadu Workers (Regulation of Employment and Condition of
Work) Act 1982 requires the government to formulate a scheme which makes better provision
for the terms and conditions of employment of workers. The statute in particular requires the
scheme to provide for hours of work, maternity benefit, leave with wages etc.

In most statutes funding source for the scheme is not mentioned. Some statutes however propose
the setting up of a fund to finance the schemes of the statute. For example the Kerala Coir Relief
Fund Act sets up a Welfare Fund and requires a scheme to be formulated to fulfil the various
objectives listed in the statute. Interestingly, whilst the statute speaks of the fund being utilised to
provide for maternity relief, the scheme makes no mention of this objective, even as i

t allows for
advances to be obtained from the Fund for medical expenses, higher education of children and

daughter's marriage.
Difficulties arising from the statutory models

The purpose of delineating the above models is to bring to the fore the strategies available within
the law to provide for positive rights such as maternity and child care. For fuller understanding
the problems arising from each of the statutory models need to be dealt with.

Need to Establish Beneficiary Status

The above-discussed statutory models are situated in the workplace. To obtain of maternity relief
and child care under them, a person has to establish the status of worker. This status of worker
depends upon how a worker is defined under the relevant statute. And also on what evidence
is available with the worker to show that she fulfils the statutory requirement i.e. entry of the
workers name in the emplovers record. For example the Tamil Nadu Manual Workers
(Regulation of Employment and Conditions of work) Act 1982 defines a "manual worker" to
mean "a person who is engaged either directly or through any agency. in any scheduled
emplovment whether for wages or not, 10 do manual work in any scheduled employment, and
includes any person not emploved by any employer or a contractor. but working with the
permission of, or under agreement with the employer or contractor and a person who is given
raw materials by an employer or a contractor for making or altering any work, and registered
as such manual worker under this Act, but does not include any member of the family of an
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empiover.”

For unorganised workers one method used in statutes is registering the workers with a specified
statutory authority for example Section 11 of the Building and other Construction Workers
(Regulation of Employment and Conditions of Service) Act, 1996 entitles everv building worker
registered as a beneficiary under the Act to the benefits provided by the Board from its Fund.

The other mode of establishing identity is through identity cards issued by the employer. Thus a
number of statutes require employers to either issue identity cards or to endorse identity cards
given by the registering authority. Thus for example Rule 41 of the Beedi Workers Welfare Fund
Rules 1978 requires the employer to issue identity cards whilst the Kerala Construction Workers
Welfare Fund Act, 1989 provides for employer endorsement. To require the worker to obtain a
status certificate from a state functionary is another method utilised for establishing identity.
>For example the Kerala Coi~ Workers Welfare Scheme formulated under the Kerala Coir
Workers Welfare Act 1987 defines an employee to mean any person employed by any other
person or a self employed person in the coir industry having an annual income of less than Rs.
3.600 as certified by the Village Officer, Executive Officer of Panchayat, Municipal
Commissioner or Corporation €ommissioner of the Area.

This need to establish beneficiary status is common to all statutory models. The burden of
proving such status always resides with the person seeking the benefit. The statutory procedures
have been constructed to ensure that no person should wrongfully obtain a benefit. The effect of

the procedures on a rightful claimant is not a concern. Nearly every statute protects statutory
functionaries for acts done in good faith.

This would include making payments to a wrongful claimant as well as refusing statutory

benefits to a person entitled to obtain them. Surely the latter action needs to be distinguished
trom the former.

Efficient Inspectorate and Prosecution

The functional efficacy of the entitlements - penalty model depends upon an efficient
inspectorate and diligent prosecution. If there are inadequacies on this score then the guaranteed
benefits in fact reaching the beneficiary cannot be ensured under this model. For example the
>Piantations Labour Act 1951 prohibits a court from taking cognizance of an offence except with
the previous sanction in writing of the Chief Inspector. Herein the statutes, which aliow
prosecutions to be initiated by trade unions registered associations eic.. may be more beneficiary
>friendly. For example the Maternity Benefit Act allows a complaint to be filed by the aggrieved
woman. an office bearer of a registered trade union of which such womar 1s a member, a
voluntarily organisation registered under the Societies Registration Act or an Inspector. The
Building Workers Act 1996 aliows all the above but does not give to the beneficiary a right to
file a complaint. The question however is that do these non-governmental prosecutofs possess
the infrastructure to carry out successful prosecutions. Absent such infrastructure the inclusion of
the non-governmental prosecutors lessens the performance pressure on the governmental
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functionaries without ensuring that the beneficiaries 1n fact obtain the entitiement
14

Statutory Schemes

In this model the statute only identifies the needs. The actual entitlements and the procedure for
obtaining them are provided in the scheme. There is greater flexibility in this model than obtains
in the entitlement model. This is because a scheme can be altered on the basis of experience
without needing to go back to the legislature. At the same :ime once a statute recognises a need

and requires a scheme to be made for its realisation, then the formulation of the scheme becomes
a statutory obligation.

For example the recently enacted Persons with Disabilities Act 1995 has relied on the
mechanism of statutory schemes to ensure the realisation of positive rights for persons with
disabilities. It was noted, that in several states the entitlements guaranteed by the statute were
already being provided for through non statutory schemes. The necessary question was that in
the face of these non-statutory schemes what gain if any did the statutory recognition provide to
persons with disability. Statutory recognition of the entitlements has taken the matter of their
grant outside the realm of discretion. Consequently those States which did not have any schemes
prior to the statute have been obliged to introduce them after its enactment. Also those States
which were planning to withdraw some of ‘the non-statutory schemes were prevented from
proceeding further after the statute was enacted. Thus a major gain of statutory schemes over
non-statutory ones is that they introduce a modicum of non-negotiability over the entitlement for

which the scheme is made. Thus.whilst the content of a scheme may alter the scheme itself
cannot be withdrawn.

In so far as the content of schemes can vary from State to State, the statutory schemes model
allows for greater specificity and local appropriateness. Such like particularity is difficult to
obtain in the entitlement penalty model which is constructed in uniform and general terms. An
issue of some significance if it is recognised that planning for maternal health and child care may
need to differ from region to region. The flexibility and particularity advantage of a scheme can
be really obtained if the beneficiaries of the scheme have a voice in its formulation and
enforcement. A role which is not provided in existing statutes. Of course even if such a role 1s
built into the statute, people's groups would require to maintain pressure on governmental
functionaries to ensure that the requirement of people's participation is in fact followed.

Child Care Facilities outside the Workplace

The statutory models discussed above have situated maternity relief and childcare in the work
place. And as has already been pointed out the benefit can only be claimed if the claimant fulfils
the statutory definition of worker. Thus a woman who has not worked for the requisite
number of days in an establishment cannot obtain reiief. Relief is again not obtainable if the
place of work is not covered by the stamute. On the application of the Secretary to the
Government of India, Department of Women and Child, the Central Government set up the

National Créche Fund under sections 4 and 5 of the Charitable Endowments Act, 1890 to meet
some of these needs.
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The fund is to pay grants-in-aid to registered voluntary organisations, mahila mandals and state
governments, to implement creche programmes in rural areas and slums, tor the weltare and
development of children ot specitied vulnerable groups below tive years of age. The proceeds of
the fund are to be also utilised to convert some of the Anganwadis into Anganwadis-cum-créches
and to organise training programmes and refresher courses for creche workers through
specialised training institutions.

Eligibility for financial assistance under the scheme is limited to voluntary organisations or
mahila mandals which were registered as society or trust for at least two years and have a known
record of service in the ficld of child welfare.

The financial assistance has been fixed at Rs. 18,480/- per créche per annum for voluntary
organisations, state government’s ad mahila mandals running General Créche Centres and at Rs.
8,100/- per créche per annum for running Anganwadi-cum-Crcche Centres. For the iaitial cost of
establishing a créche a one time non-recurring grant of Rs. 4,000/- is to be paid. For the running
of a General Créche Centre, the government will at maximum provide up to ninety percent of the
expenditure. The remaining sum will have to be borne by the organisation or mahila mandal

itself. The Anganwadi cum Créche Centres are to be managed by the agencies which operate tlie
integrated child development scheme.

Paragraph 19 clarifies that pfoérammes eligible for assistance under the various labour laws will
not ordinarily qualify for any financial assistance under the NCF Scheme.

Upon making enquiries from the NCF it was found that the Fund has a scheme for Ailing and
Working Mothers. In accordance with the terms of its incorporation the NCF does not operate
the scheme itself. It only funds voluntary organisations willing to run the scheme. Organisations
wishing to operate the scheme have to apply to the NCF on a prescribed form. Upon NCF
finding the applicant suitable, the necessary funds for the scheme are sanctioned. It may be of

interest to note that the Sewa Social Security Scheme desires centralized control of Funding and
seeks the creation of local level tripartite Boards.

There is nothing in the aforesaid rrocedure to show that the applicants have any role in the

formulation of the Scheme or that their experiences are to be accorded any consideration in its
modification.

Other Laws affecting Health and Child Care

Other statutory instruments which significantly affect the provision of health services are the
statutes introducing professionalisation of services. Each of these statutes introduce registration
and bar the provision of health services by all thcse persons who do not come within
>its purview. Scholars evaluating health coverage have found professionalisation to reduce
access to health services. Thus Arun Ghosh makes a case for reviving the cadre of less qualified
(and yet trained) medicos (the LMP's of yesteryear) trained nurses and para-medical staff who

may help to improve medical attention and medical care (including ante-natal and post natal
services) in the rural areas.

Child Care
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Other than the Child Care provisions discussed above there are certain other statutory
instruments which assume relevance in the realm of child care.

Two central enactment’s, which deal with the issue of institutionalisation of children, are the
Juvenile Justice Act, 1986 and the Orphanages and other Charitable Homes (Supervision &
Control) Act 1960. The first statute is primarily concerned with the prccedures for sending
neglected and delinquent juveniles to institutions. The Orphanages Act provides for a sysiem of
recognition for institutions run by private agencies. The certificate of recognition specifies the
minimum standards with regard to boarding, lodging, clothing, sanitation health and hygiene
which the recognised home is to fulfil. Infringement of the standards could lead to derecognition.

The two statutes show that the law provides procedure of entry and also speaks of the conditions
under which these statutory institutions are required to subsist. However the question of exit is
tackled in no other way except by the inmate crossing the statutory age of childhood.

These statutes along with the maternity leave, laws do underscore the extent to which child care -
is linked up with biological parenting.

Adoption and Foster care as mechanisms of giving children homes outside public institutions
have not really been explored. The maternity benefit laws allow for six weeks leave to a woman

undergoing a tubectomy operation but a family that adopts an infant is not seen to need any
support.

The utilisation of statutes as vehicles of education or for "idea marketing" most dramatically
comes to the fore with the Infant Milk Substitutes Feeding Bottles and Infant Foods (Regulation

of Production Supply and Distribution) Act and more particularly with the Rules which specify
the content of educational material meant for pregnant mothers.

Whether the presumption of the statute that a hard-sell advertising campaign can be countered
with information is borne out needs to be investigated.

Panchayati Raj Acts An underlying objective for undertaking this survey of legislation's relating
to maternal health and child care is to find out how a people's participative legislation can be

constructed. To this end the Panchavati Raj Acts both before and after the 72nd Constitutional
Amendment were surveyed.

In the pre-1992 statutes the Gram Panchayats were allocated mandatory and discretionary
tunctions. Except for the U.P Panchayat Raj Act 1947 wherein maternity and child welfare has
been listed as a mandatory duty. in all other legislation's which were surveved (See list) the item
was termed a discretionary duty. The only difference amongst the statutes was in relation to the
performer of the duty. Thus the West Bengal Panchayat Act 1973 gave the Gram Panchayat a
role with regard to maternity and child welfare centres only if the state government assigned the
same to.it. The Bihar Panchayati Raj Act 1947 allowed the Gram Panchayat the choice to take up
programmes in primary education and maternity and child welfare if a majority of the executive
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committee so decided. The Andhra Pracesn Gram Panchayat Act 1964 on the other hand gave

the choice of promoting and developing pre-primary education and establishment and
maintenance of maternity and child weltare centres to the Panchayat.

The Punjab Panchayat Samitees and Zila Parishads Act 1961 obliterated the distinction between
mandatory and discretionary duties and required Panchayat Samitees to make arrangemnents for
carrying out the requirements of the area under its jurisdiction for maternity and child health. The
above statutes did speak of local participation but the local level institutions were in the main to
function under the supervision of state governments. The people of the village had no
participation rights except to vete for election of the Gram Panchayats.

The post 1992 legislation's have ushered a change in this direction. The Punjab Panchayati Raj
Act 1994 and the Harvana Panchayati Raj Act 1994 were studied to that end. Certain provisions
of the Punjab Act were especially revealing from a people participative standpoint. Both the
Punjab and Haryana Act require the Gram Sabha to meet twice a year. Failure of the Sarpanch to
convene a meeting results in the loss of oftice. The Punjab Act mandates the Gram Sabha to:

a) approve the annual budget and plan of development programme and review annual statement
of accounts and annua! progressTeport,

b) to render assistance in the implementation of development schemes pertaining to the village;
¢) to identify beneficiaries for the implementation of development schemes pertaining to the
village: Provided that in case the Gram Sabha faiis to identify the beneficiaries within a
reasonable time, the Gram Panchayat shall identify the beneficiaries;
d) to mobilise voluntary labour and contributions in kind or cash or both for the community
welfare programme.

€) to promote programme of adult education and family welfare within the village;

f) to promote unity and harmony among all sections of society in the village;

g) to seek clarifications from the Sarpanch and Panches of the Gram Panchayat about any
particular particular activity, scheme, income and expenditure; and

h) to perform such other functions as mayv be prescribed.

The  Haryana Act on the other hand provides that  the Sabha:
(i) shall consider the budget prepared by the Gram Panchayat and the future development
programmes and the plans for the sabha area at its Sawani meeting. The Gram Sabha at its Hari
meeting  shall review the general progress of the development plans;
(i) will consider the actual income and expenditure of the Panchayat concerning last financial
year.

(iii) will consider and scrutinize the existing schemes and all kinds of activities of Panchayats;
(iv) shall maintain a complete register for all development works undertaken by Gram Panchayat
or by any other Government department specifying the costs, date ot completion of work, name
of assets etc.

(v) will scrutinize the completed works and all kinds of activities of the Gram Panchayat:
(vi) can ask questions to the Sarpanch and Panches of the Gram Panchayat to clarify the

particular activity, income expenditure. scheme and other matters and Sarpanch and Panch of the
Gram Panchayat shall be responsible to its.
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(vii) shall locate the places of schemes and other works;
(viii) shall consider audit reports and their compliances;
(ix) shall consider the progress report of every kind of Gram Panchayat works;, and
(x) shall exercise and perform such other powers and functions as may be prescribed.

The crucial difference hetween the two statutes being that the Punjab Act confers the power of
identifying beneficiaries for the implementation of development schemes on the Gram Sabha.

It has been contended that these powers mean little if the meetings of the Sabha do not take
place. Even as the necessity of implementation cannot be denied, it ne2ds to be appreciated that
if the letier of a Icgislation does not allow for people's participation then such paticipation
cannot be obtained even when people are active enough to seek it. For example in Patel
Baldevbhai Ambalal v. State of Gujarat (1958 All India High Court Cases 2547) the villagers
protested against the inclusion of their village in a new district. They wanted the state
government should to hear them before taking a decision. The Gujarat High Court held that the
hearing could not be demanded because the Bombay Land Revenue Code did not confer any
such rights of hearing ﬁndmg The scenario as sketched above dies show.

1)The statutory ordenng of maternal health and child care is at present workplace linked. Even in
the workplace statutes the benefit provided has not moved beyond, paid leave for child bearing
(maternity benefit) and securing of a place within the workplace where children can play be
nursed and cared. There are differences no doubt amongst different statutory schemes as to when

a women worker is entitled to maternity benefit and when a factory owner is required to establish
a créche.

It is significant to note that the setting up of créches at all times has been linked to the number of
women workers in a factory, plantation or mine. Over the years the number of women workers
which necessitate the fulfilment of the créche requirement has continued to climb down. It has
not however despite the Shram Shakti Report been unlinked from the number of women
workers. Only the Inter-state Migrant (Punjab) Rules required a!' existing facilities to provide for
créches if they had 20 workers and all new establishments to make such a provision as soon as
they had 20 women workers. The renewed mention of 6 new women workers in the latter part of
the Rule causes one to wonder whether the deletion of the word women in the former part of the
rule is only a printing error. Be that as it may this is the on'y rule which (even if particularly)
makes the provision for créches a gender-neutral exercise.

2) The provision of benefits occurs on a philosophy of largesse and a psychology of suspicion.
The statutory procedures are geared to weed out wrongful claimants. There is no urgency to
ensure that nghtful claimants get their just due. Furthermore the statutory system of defining
terms has an automatic consequence of leaving out those who are not included within a
definition. Infect such a consequence is often expressly desired from statutory interventions. For
example the Maharashtra Manual Workers Act expressly speaks of devising procedures so that
those who are pot covered by the statute do not obtain benefits from it.
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If each of the above mentioned models has inadequacies and is problematic then am 1 saying that
law has no role to play in the campaign. Since an impression to this effect seemed to arise when

the draft paper was presented at the National level consultation earlier in the year, I think certain
clarifications are in order

This paper is not advocating eschewal of iaw in the campaign. Rather it is detailing out what are
the items available on the legal menu card. This is to underscore that law is not an item of
unvariegated uniformity. Use of law would mean utilisation of one of these statutory models
either separately or together depending upon what kind of legal support is required for which
part of the maternity and child care charter of demands. 1 found Mina Swaminathan response at
the consultation helpful when she took the line that different demands in the charter need to be
realised through different statutory models. Thus illustratively the regulation of pre-school
education could be through a variant of the entitlement penalty model, whilst maternity benefit

for women not covered by the existing labour laws could be through a fund and arrangements for
créches could be through schemes.

The presentation of the menu card was aimed to facilitate choice, it was also motivated by the
desire to spur law reform. Law reform would be required at two levels. One level would require
the ideology of existing statutory regimes to be interrogated and the other would need changes to
be introduced in the substantive provisions. A people-participative law reform exercise should
demand a dismantling of the statutory suspicion of claimants and insist upon a statutory
recognition of the dignity of claimants. The grant of state support should not be at the cost of
dignity but in furtherance of it. Statutory duties should be placed on state officials to seek out
claimants, inform them of their statutory entitlements and provide for the same. Failure to fulfil
any of these duties should invite penalty. There should be a shift in statutory leanings and the
emphasis should be more on ensuring that a rightful claimant gets her just due, than on that a
wrongful claimant does not obtain the same. In a democratic polity, state officials are

representative/guardians of the pecple. It is about time that respect for the ‘real masters, is built
into governmental functioning.

Alongwith a system of accountability the other major method of achieving this is to require by
iaw the mandatory participation of people in policies affecting them. In a number of statutes (for
example the Environment Protection Act, the Drugs and Cosmetics Act) there is a procedure
publishing draft notifications, schemes and inviting objections/suggestions from the people. The
final notification/scheme etc., is then to be promulgated after duly considering the objections,
suggestions of the people. This requirement is being fulfilled today in form but not in spirit. The
notification/scheme is published in the official gazette with requirement of submitting
suggestions, responses within a period of 30 to 60 days. The Gazette is not a document which is
easily available to law persons let alone lay ones. Consequently, once the statutory period of
awaiting objections/suggestions is over, the notification which was at first published as a draft
one comes to be notified as the final notification. The authorities are under no obligation to
inform whether they have received any suggestions/objections and if ves what have thev.done
with those responses. If the responses received from the public are not incorporated within the
final notification, then what are the reasons for not doing so
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It ahs also been found that wherever stakeholders are aware and organised the requirement of
pre-publication provides a significant opening for negotiation liustratively both the
pharmaceutical companies and woman groups have effectively employed this procedure in the
context of the Drugs and Cosmetics Act. Consequently. if after a campaign on child care rights.
the requirement of pre-publication is incorporated as an integral component of the Maternity and
Child Care Law the usefulness seems self-evident. To further enhance the effectiveness of the
procedure, it seems appropriate to statutorily provide that the participation of the people should
be obtained by ucing the mass media. A publication in the gazette alone should not be accepted
as adequate. The statute should further provide that whenever the authorities do not accept the
suggestions/objections of the concerned constituency they should be under an obligation to
supply reasons for the same.

On the substantive level, the law reform agenda would need to rectify some of the évident
anomalies in the existing statutes. The following are some change which are being suggested :-

The requirement for créches should depend upon the number of workers and not upon the
number of women workers in an organisation. For example the statutes making provision of
creches should state that créches shall be provided if the establishment has 30 workers and not as
is the case at present that créches shall be provided if there are 30 women workers.

All statutes which grant benefits to workers in the unorganised sector require the worker to prove
her status which considering their illiterate or neoliterate status and makes out a prima facie case
of the same, the burden of proving that the person is not a worker should be on the employers or

+he concerned authorities. Absence of identity card, or name on the muster rolls should not be
conclusive of the matter.

At present no child care leave is granted even when an infant is taken in adoption. It is therefore
suggested that a person should be eligible for maternity leave upon adoption of a child less than
six months old.

Dais midwives have no legal status even as they are major health care providers this demoralises
them and creates a human resource crunch. It is therefore suggested that para professionals be
recognised as essential providers of maternal and child health care.

A number of statutory funds have been established for the welfare of different constituencies €.g.
manual workers, construction workers etc. These workers have no role in the management of
these funds and very often are not even contributories to it. It is therefore suggested that
beneficiaries of Funds should be invelved in their management. They should also as a general
rule be contributors. The rule of percentage from earnings should be made applicable as being
most promotive of parity between contributors. Other than the above, one issue which generated
a lot of discussion at the consultation was the extent to which the campaign would be furthered if
health and sducation were recognised as fundamental rights in the Indian Constitution. In my

draft paper. I had counselled against the strategy primarily on legalistic iogic

The logic went as follows: Article 21 of the Indian constitution guarantees the right to life and
liberty. The Article provides that no person shall be deprived of life and personal liberty. The
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cle provides that no person shall be deprive of .ife and personal liberty except according to
tne procedure established by Law. Soon after the constitution was brought into force, the Indian
Supreme Court interpreted this Article to say that whenever the State wants to take away from a
person his life and liberty, a legislation has to be enacted to do so. This life and liberty was also
interpreted in a limited manner to only mean ireedom of movement and freedom from
confinement. Over the years however, the court has started to expand the scope of the right to
education and right to health have been incorporated within Article 21. This incorporation started
to reduce the importance of the distinction the founders of the Constitution had introduced
between directive principle and fundamental righis. The founders had made the fundamenta!
rights, which primarily contain civil and poliucal rights, to be judicially enforceable and
directive principle, which encompassed social economic rights, to be non justiciable. The
campaign for recognition of health and education as fundamental rights, I felt would only cause
and intellectual resurgence of the thinking which stresses on the non-justiciability of the socio-
economic rights enforceable by expansively interpreted Article 21 would get negated.

This position, I was forced 10 reconsider on a ciose scrutiny of the 83" Constitution Amendment

Bill and upon examining the governmental response to the demand of making education
fundamental right.

The 83" Constitution Amendment Bill has made ever effort to keep governmental responsibility
at a minimum. Whilst Aricle 45 of the Constitution requires the State to provide free and
compulsory education upto the age of 14 years, the Bill grants the right to the 5-14 years age
group. Thus the educational needs of the 0-5 years nias been taken out of the rights conspectus.
Whilst constitutional jurisprudence has been expanding the authorities amenable to the
fundamental rights regime. the Bill has circumscribed the rights.

These efforts at controlling the expanse of the rights 1¢ education alongwith the implementation
anxieties cxpressed by government officials caused one to appreciate that the implementation
agency i.e., the governmen: and its officials the distinction between directive principles and
fundamental rights has been of vital significance. In the face of such a perception the declaration
by the Supreme Court of various socio-economic entitlements enshrined in the directive
principles and fundamental rights remains only oI symbolic significance to the government
authorities. At the same time when the campaign for making education and health fundamental
rights is launched it would be necessary to ensure that the rights are recognised in their full
panoply . Absent such full recognition a judicially converted directive principle is preferable to a
legislatively truncated fundamental right. .

in conclusion 1 only wish to reiterate that this paper is an effort at promoting informed legal
advocacy and to that end it deliberates upon both ihe potential and the limitation of law. We

would need to drawn upon both in planning our firzire sirategies in the campaign for maternal
health and child care.

’
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Annexure -V

. ILO and MATERNITY PROTECTION
2000

> Convention No. 183
~and
> Recommendation No. 191

- Ms. Jyoti Tuladhar
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1 Maternity Protection Convention, 1919 (No.3)

1 Maternity Protection Convention (revised), 1952
{No.103)

J Maternity Protection Convention, 2000 (No. 133)
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1 Maternity Protection Recommendation, 1952 (No.95) '

2 Maternity Protection Recommendation, 2000
(No. 191)
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PROTECTION ?

m Leave
21 Cash benefits
1 Health protection

2 Employment security

7 Non-discrimination
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. SCOPE

All employed women

2 Full-time and part-time workers, including
homeworkers | |

2 Women employed 1n atypical forms of
~dependent work.

3 Lumited exclusions are permitted

©1LO, 2000
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LEAVE

a 14 weeks

3 6 weeks’ compulsory postnatal leave, unless
otherwise agreed at the national level

a Additional leave in case of illness,
complications or risk of complications.

O LO, 2000 . _



LO, 2000

CASH & MEDICAL BENEFITS

@ No less than 2/3 of a woman’s (insured)
carnings or comparable coverage

1 Qualitying conditions must be met by a large
majority of employed women.

3 Prenatal, childbirth and postnatal medical care.

3 Hopaitalization care, when necessary.
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FINANCING OF BENEFITS

7 Social insurance or public funds Or In a manncr
determined by national law and practice.

7 Employer liability is only permissible, if
a) employer agrees
or b) in force nationally before 15 June 2000,

or b) there is tripartite agreement thereafter

- 7
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EMPLOYMENT
SECURITY

1 Protection from dismissal
= Burden of proof is on the employer

1 Right to return to the same job or an
equivalent one at equal pay

© ILO, 2000 ' 79



EMPLOYMEN
SECURITY

No dismissal during:

a Pregnancy

a1 Maternity leave

71 Leave for maternity-related 1llness or
complications

3 A period following the woman's return to work

Except for reasons unrelated to matemlty, L&,
pregnancy, childbirth, nursing etc.

© 1LO, 2000



NON-DISCRIMINATION

1 Members must take measures to ensure
that maternity is not a source of
discrimination in employment.

1 No pregnancy testing, except when legally
prescribed to protect health

©ILO, 2000
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HEALTH PROTECTION

@ A woman 1s not obliged to perform work
prejudicial to her health or that of her child.

© ILO, 2000
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BREASTFEEDING

- Periodic breaks or a reduction of hours of work
in order to breastfeed

a Nursing breaks (or hours) are to be counted as
working time and remunerated

© ILO, 2000 : 3 -
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Detailed Guidance Concerning:
m Leave and Benefits -

m Health Protection

=z Breastfeeding Mothers

a Related Types of Leave

&Y



HEALTH PROTECTION

B W alkplace r1<*k assecssment

I @ Mzasures to eliminate risks, or adapt 4. woman’s
. w:rking conditions, or provide a transfer to sate
| wrk, or paid leave if necessary

3 R:sht to return to her job or an equivalent one
w-en 1t 1S safe to do so. |

© 1.0, 2000



PARENTAL LEAVE

@ Leave and benetfits for either parent after

maternity leave to be determined at national
level

1 Leave, benefits and employment protection for
adoptive parents..

© 1L, 2000



STRONGER PROTECTION

2 Wider scope

= LLonger maternity leave

1 Non-discrimination measures

1 Health protection and breastfeeding
a Cash benefits

m GQuaranteed right to return to job

m Periodic review

© 1LO, 2000
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GREATER FLEXIBILITY

@ Methods of financing

n Computation of benefits
1 Provisions for developing countries

-1 Protection against dismissal

wy 1.0, 2000)



Annexure - VI

Maternity Entitlement for Women in the unorganised Sector
- Ms. R. Geetha

Matemity Entitlement :: : Dasic right of all women workers, yet
ravely realised in the unorganiszz sector.

The unorganised sector z=:ploys 919 of labour force and majority of
the women labour in the country. 2nd with globalisaticn contracting out and
proportion of unorganised labour have increased.

We need to recall that Mz:zmity Benefit Act enacteclin 1936 not
only made it possible for women workers to realise the entitlement but at the

same time led to reduction of women workers from regular payroll in the
textiles sector over a period of time.

The unorganised sector includes agriculture construction, handlooms,
self employed women vendors, domestic workers home based scctor ctc. In
agriculture and construction there is no constant
employer-employee refationship. Where workers have regular employment under
the same employer, mgre often it is bonded labour, without work records and
paid less than minimum wages etc. In the other sectors such as home based the

system of contract and subcontract has made the situation of women workers
vulnerable.

Invisibility, vulnerability and total lack of work records have
created the situation wherein a mere conferment of entitlement through a law
making the employer liable to pay the matemity benefit tc workers, will not
work. It will become a-legislation similar to equal remuneration Act,
unimplemented and unimplementable since the mechanism for implementation is

only a process of complaint, inspection, prosecution and leading to
victin\xi§ation.

The altemative to this kind of legal format is the Tripartite

Boards which would take care of employment, wages, social security ircluding
matemity benefit, welfare measures. '

Since Govemnment matemity hospitals function with lack of medicines
and rampant corruption, mother 2nd child do not get the care that is due to
them. And the difficulty in the last month of pregnancy and the need for
breast feeding the child for at least six months lead to PENURY of the women
workers. Indebtedness to the empioyer/contractor in case of regular
employment and in cases of changing employer, pawning of vessels etc to pawn
brokers are the normal practices to meet the expenses. The support systen is
normally the woman's and sometimas her husband's family.
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In Tamil Nadu Muthulakshmi Reddy Scheme miplemented by State
Govemment provides Rs. 500 for woman workers and the entire system of
certificates and ensuing corruption, the womenworker gets the money afler a
vear after delivery and normaity 200 to 300 rupees.

The movement of censtruction wotkers had led to the enactment
of Tamil Nadu Manual Workzrs Act in 1982 and formation of Tamil Nadu
construction Worker's \Welfars Board, in 1903 first in the cities of Chennai,
Madurai and Coimbatore and covering the entire state from 1907, The
registration of workers has reached 3 lakhs and women number 90.600 1e 30%
of the totai number of registarad workers.

Though the Tamil Nadu Manual Workers Act provides for
registration of employers and workers, recruitment and disbursement of Wages,
Social Security and Welfare through the Board, the \Velfare Board in the scheme
Is meant to register workers and provide ESI, Pension, Creches and accident
relief, as per the original scheme. Also the Act was amended to include
collection of cess of not more than 1% over estimated cost, before plan
sanction. Actually the cess collected was 0.1% in the initial 3 years and
increased to 0.3%. Levy is not collected from Central Govemment
constructions. Even though Central Act stipulates not more than two percent
cess and 1% notified, State Government is unwilling to increase the cess.

Due to the agitation of construction workers, matemity benefit
was included and was initially Rs. 1000 and later increased to Rs. 2000 and

has a two child norm. The scheme has been implemented from 1.3.99 and so far
only 20 women have benefitted. .

There are three problems with tlie existing scheme: A woman can
apply only after completing one year after registration. That itself had
prevented many women from applying for benefit. Also the two child norm is a
method to deny the entitlement to the woman workers. Thirdly the quantum is
not fixed on a rational basis i.e. minimum wage, multiplied by 120 days. Also

there is a delay since the cash benefits are given from Chennai office and
there is lack of staff.

Fundamentally such a Welfare Scheme since it is based on
voluntary and not compulsory registration, by its nature does not cover the
entire labour since there's not only lack of awareness but bonded labour.

Nirman Mazdoor Panchayat Sangam is raising its voice to renove
the one year stipulation, two child norm and to increase the quantum as well

as to change the scheme based on compulsory registration, and also for
decentralisation.



Now in Tamil Nadu, Welfare Beards have baan formed separately for
Agricultural Workers, Weavers, Palimvma workers, Astiste, H:\ir. dicssers, \Vn_r.hcr
men, Auto and Taxi drivers, Tatlormy workers and cue Board tor 48 categories
of Manual Workers. The scheme for matemity bener™s envisaged the same in
these schemes asin the case of consfruction worteis hnitially
Tamil Nadu Manual Workers Welfare Board was foomed with a scheme including
matemity benefit of Rs. 1000 with a two child ner: Maternity benefit has
been now raised to Rs. 2000 through CM's announca:ent, yet to be notified.

There is a question of fund and there is a n22¢ to collect cess

from the employers which is possible for many occupztions and also a small

percent as sales tax. Also the State Government musi make budget allotment
for the unorganised labour.

In Kerala too there is a Construction Workers \Welfare Board
formed in 1991 which provides for metemity benefit of Rs. 3000 to woimien
labourers who are registered with the Board and cess of 1%% is collected fron:
various constructions. There are similar Boards for other unorganised labour
segments and maternity benefit is a coinponent of the Welfare activitics.

At the national level two Central laws for construction workers
enacted in 1996 are now leading to formation of Welfarc Boards and colicction
of cess by State Governments all over the country. It had taken a long
struggle by National Campaign Committee for Central Legislation on
Construction Labour headed by Justice V_R. Krishna Iyer from 1985 to get the
laws enacted. The law provides for Construction workers welfare Board while
matemity benefit is not mentioned as one of the benefits.

~ So NCC-CL and Nirman Mazdoor Panchayat Sangam in every State is
struggling to get matemity benefit included in the Rules and for proper
implementation through the Welfare Board.

-—

NCC-CL and NMPS have been agitating for amendments in the
Central Act on the basis of model Bill and Scheme drafted by NCC-CL which will
ensure compulsory registration, regulation of emplosment and wages through the

Board, Provision of ESI, Pension etc and also proporticnate representation of
women on the Board.

Beedi workers are covered by Beedi Workers Welfare Fund Act
which provides for only Rs. 260 as inatermity benefit with a two child norm,
the tinie taken is normally onc year after delivery. The fund is not managed
by the tripastite \elfare Board. Though the Rules pictide for a maternity
centre in 2n arca with over 500 women Laadi workers. this is not a reahity due
to lack of funds, interest ctc. Hence provision of ESI “or unorganised women
labour is a very important step forward

Thus tripartite Boards must be formed for 22zh sector in every
state and ESI implemented for the matemity entitleme=: to reach the women
unorganised workers in the country’.

(
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Annexure - VII

Mobile Creches Interventions: A Challenge
- Ms. Mridula Bajaj

. 'Arrangemems for safe
Doctors visits delivery
- Ante natal check ups . slerilized i
- Post natal check ups - accessing govt
- Immunization / facilities .
- counselling
The Creche -
Development responds to Nutritional
care of older rights of mother Awareness and
children and child su;;)plements
- Pregnancy
o - Location
- / - Weaning
Care of infant
Safe, protective .. Facilities for
environment

AR (T N N e
*"“Breast feeding

Provision of creches at work sites is stipulated under
The Builders and Construction Workers Act 1996.

The Gap - Rights of the worker - Protection of wages

- Protection of work

Implications for amendment

72



The Mobile Creches experiences at Construction Sites.

e Evading the law due to number stipulation
e Evading the law due to workers categories — women

o Evading the law due to location stipulation- off site

labour camp

Creche ? Custodial care vs. development care

e Lack of space

e Lack of infrastructure support
e Lack of personnel

e Lack of training

e Lack of resources

e Lack of commitment

Implications for strengthening implementation mechanisms



Role of key players of the Construction Industry
Making Maternity Entitlement a reality

Architects:

e Incorporating creche into basic design and plan for project
quality

Builders and Developers :
e Commitment translated into clear policy guidelines

Government:

e Understanding labour welfare laws, plugging loopholes and
ensuring implementation

Contractors:

e Accountability and responsibility for safety, welfare and
quality

Project Managers:
e Providing administrative and infrastructurai support

Site Personnel:
e Providing co-operation

Community :
e Awareness of Rights’ Entitlements,
¢ Pressure demand of Rights

o Realization of importance of Health Support and Early Child
care



Major Obstacles in 1mplementat10n within the existing
legal and policy framework

» Lack of Sensitization and Awareness — Concept of
Social Responsibility

e [ack of commitment — Allocation of resources

~—

® Lack of mechanisms - Allocation of persennel and
systems

e Lack of knowledge and experience

e Lack of trained personnel

e Lack of easily replicable models of partnerships



Towards Universalization of Maternity Entitlements

¢ Provision of creches/daycare centres for all working
women (through expansion & modification of ICDS)

¢ Encourage community based/alternative models of

childcare

¢ Capacity building, Training and Adequate Remuneration
of Childcare Workers

¢ Setting up of Welfare Boards

¢ Maternity and Childcare Cess on all Employers (shops

and Establishments, industry, agriculture) irrespective of

number of employees



THE STORY OF RAMVATI
© No provision for Ante-natal checkups
¢ Lack of facilities for delivery
o Neglect of older siblings — lack of creche facility
¢ No maternity leave

e No Facilities/ Provisions for Breast feeding and

infant care

* No Provisions for post-natal check ups/ support

® No Provisions support for immunization



- Annexure -
Alternative Models for legislation and Implementation W
Structures for Maternity Entitlement

- Ms. Mina Swaminathan

Problems and Queries

Eligibility

What if child dies ?
ls mother entitled ?
- What if mother dies?
s surviving parent entitled ?
- What about adoptive mothers ?
fathers? upto what age of child?

|dentification

Who will certify in the case of
(a)institutional and(b)home deliveries ?
- Who will define poverty ?
how frequently ?
- Who will certify poverty ?
- Will any one of multiple
authorities be acceptable ?
- Who can apply, register, litigate,
seek redress, file complaint ?

Implementation

- Wrongful claims
- Corruption, misuse

78



Access

Multiple access -through several
agencies

FA



Legislation - How ?

Three models of legislation

1. Entitlement — penalty model
2. Statutory fund model
3. Statutory scheme model v

Reasons

Ease and simplicity of operation
Rudimeniary schemes already exist
. "Fall-back” or safety net approach
. Non-conflicting

5. Non-discriminatory

A WN =



Legislation - for whom 7

For all women

Article 42 - The State shall make provision

for securing just & humane conditions of
work and for maternity relief.

No discrimination by

Age

Marital status
Work status
Number of children
Income status
Biological link or
Any other

VVVVVYY

Exceptions:  Only for below poverty line ?
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Legislation -why 7

For the child

Because the child's survival, growth and
development requires

»

For the women

exclusive breastfeeding and attention
for the first four-six months of life

Because the mother requires

»

For both >

physical rest and relief from other
tasks

nutrition and nealth care

opportunity to breastfeed and care for
child

freedom from mental tension and
anxiety about finances and resources

so the mother-child pair requires close
and continuous proximity to each
other during this crucial period



Legislation - what ?
Objectives

» To provide women financial support for
childbirth, childcare and breastfeeding in the
first few months of the child’s life, as well as
rest-and recuperation for the woman, and
thus promote health of mother and child

> To recognise the woman's reproductive
role and compensaie her for her

unavoidable absence from the work force
for a certain period.

» To do the above, the iaw must provide
every woman with an entitlement to (four or

six) months financial support,calculated
according to certain fixed principles.

Ty 2
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Funding

All four levels
Centre

v

State

v

District / Municipal

(Ward) Local (Panchayat)

Sources

7
/

Employers | Individuals




Participation

Mechanisms for participation, feedback, monitoring

For Whom Represented by

1. Women working in
institutions

Unions, or elected
representatives

2. For all others, self-
employed non-employed,
unpaid workers

. Women's organisations, clubs,
associations, panchayats,
municipal, councillors

Urban Ruyal

Local group set up Gram Sabha
by Municipality



Annexure -]X

Maternity And Child Care Entitlement
in Law - A Bird's Eye View
(Mr. Bikas Das)

From the barc reading of the Constitutionz. Provisions & laws concerning
materity relief and benefit, it seems that the Doliowing legislations are having
bearing on Women Worker in the informal sector in some form or other. These
provisions can effectively fit into the advocacy process for deriving entitlement
of women workers engaged in informal sector. The present position of law does

not seem to be equally responsive towards the security of women working in the
informal sector.

The Indian Consiitution in Ariicic 42 (in the Chapter of Directive Principle Of
State Policy) lays down the following provisions :

ART: 42 :PROVISION FOR JUST AND dUMANE CONDITIONS OF
WORK AND MATERNITY RELIEF- “The State shall make provicion

for securing just and humane cenditions of work and for maternity
relief.”

The provision - indicates that it is the State’s obligation to create social
atmosphere befitting human dignity for citizens to leave in . The judiciary in India
uphold in it’s magnanimity the constitutional mandate by observing that
principles contained in article-42 may benevolently be extended to the living
conditions in jails. (D.F "V.Pattnaik vrs. State of Andhra ‘A.LR. 1974 SC. 2092).
Thus nothing can prevent the state from extending the benefit to the informal
sector if state makes its policy in furiherance to the provisions contained in
Article-42. Such a discrimination in favour of women can not be held as such and
this differential treatment towards a weaker sections of the society is a positive
discrimination within the meaning of Article-15(3) of the Indian Constitution. In
fact the whole sentence in article-42 gives an impression that in order to ensuie

just and humane condition of work, it is necessary to have special provision of
maternity benefit.

PROVISIONS OF MATERNITY BENEFIT IN  DIFFERENT
LEGISLATIONS: -

(1) The Maternity Benefit Act is one such legis.ziien which declares the policy of
the State in-furtherance of the provisions conzzined in Article-42. However,
it can be found in a .balanced interpretaticn ihat there was a shift in the
intention of the legislature while enacting tne Maternity Benefit Act which

replaces the constitutional terminology meternity relief. Thus there is a need



. to have a clear understanding of both the terms. In Board of Directors Vrs.
; Mahammad Khan it was explained that benefit means an advantage and
i includes monetary as well non-monetary advantages or services. The Right
. in the form of money or services enjoyed under Social Security Schemes or
Insurance : Scheme can be considered as benefit. Benefit is something that
promotes well-being .- It is an advantage, useful aid or help. It also means
financial help in times of sickness, old age, unemployment and other cases of
- un-deserved want.. The above meaning of the term benefit has got its
- expression.in the Indian Constitution in Article-41 where public assistance in
- cases of unemployment, old age, sickness, disability and other cases of
undeserved want has been promised as benefits. The meaning of the term
- Relief, on the other.hand, includes steps for lightening or mitigating or even

£ :

;. Temoving . any. burden, discomfort, evil, pressure or stress especially
g deliverance from a s1ege " Maternity Relief in Article 42 can be understood
fo ﬁom thls sense.- 4

¥ The Matemity Beneﬁt Act only regulates the employment of women in certain
,{ establishment for certain period before and after child birth and provides for
t1>. maternity-benefit and certain other benefits. An establishment has been
¢viidefined in the act as (I) A Factory (li) A Mine (fii) A Plantation (Iv) An
{ii:-Establishment wherein persons are employed for the exhibition of Equestrian,
i~ Acrobatics’, And . other -Performances (V) An Establishment to which the
£ Provisions of this Act have been declared to be applicable. However the
-

recent decision of the Supreme Court of India in Municipal Corporation Vrs.
- Female :Workers (Muster Roll) is basically a verdict in favour of casual
: workers or ‘women ‘who have been included under muster roll of.any
. establishment like - Municipalities. Thus, the Hon’ble Apex Court only
" vindicated the entitlements of workers in the muster roll of an establishment
. to get the benefit of the act. The important aspect of the decision of the Apex
. Court is that the Bench took an egalitarian  and-expansive view while
. interpreting article-42. The emphasis was not only on the term Matemity
Relief but more on the phrase human condition of work. The Bench aiso
resorted to Universal Declaration of Human Rights and Convention on
Elimination of All Forms of Discrimination Against Women. We may add here
that for ante-natal and post-natal rights of women and children the & 26 lay
down arrangement of social security measures by the State Parties. Thus the
Judgement of the Apex Court is a land mark verdict which can be extended to
various spheres of the informal sector where more than a required number of
women work and where the Maternity Benefits are apparently needed. The
accessibility to various facilities and services has to tackle the dimensions of
space and distance as well as the availability of the appropriate number of staff
for this also in Article- 18 of CRC there is mandatory provisions for the State
Parties.

L A 1 S . p——
v et e R TIT 4

In the Proviso to Section 2(b) of the Maternity Benefit Act, 1961 It was
mentioned that Stote Government may, with the approval of the Central
Government, afte: giving not less than 2-months notice of its intention of so
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doing, by Notification in the Official Gazette, declare that all or any of the
provisions of the Act shall apply also to any other Establishment or Class of
Establishments, Industrial, Commercial, Agricultural or otherwise.
Accordingly in Assam Sweepers & Scavengers employed by Local Bodies
have been Covered since 1970. Thus the Maternity Benefit Act is extendible
to various establishment only through a technique of Gazette Notification
by the appropriate Governments. Recently, the CLAP had the experience of
verifying that NGOs are not covered under the Act as a type of
Establishment while considering an application for Maternity Benefit of one
of its female employee. However, the CLAP in its right wisdom allowed
such facility to its employee. In all such cases providing benefits under the
Act shall be a Humane consideration of the employer.

(2) In exercise of the powers conferred by Section 28 of the Maternity Benefit
Act, 1961 the Central Government made the Maternity Benefit ( Mines and
Circus) Rules 1963. The Rule possesses provisions relating to payment of

Maternity and other benefit in Rule 5 and in Rule 6 it provides for break for
Nursing Child. '

(3) The Sales Promotion Employeés (Conditions of Service) Act in Section 6 (4)
provides that Maternity Benefit Act shall apply to sales promotion
employees being women as they apply to or in relation to, women employed

whether directly or through any agency for wages in any establishment within
the meaning of that Act. -

(4) Similarly the Employees State Insurance Act, 1948 made special provision of
Maternity Benefit in Section 50 of the said Act with the following provision.
(Section 50: Maternity Benefit - The qualification of an Insured Women to
claim Maternity benefit, the conditions subject to which such Benefit may be _

given, the rates and period thereof shall be such as may-be prescribed by the -
Central Government. ;

(5) Apart from the above provisions in the Constitution as well as laws, service
code of different Govts. & Institutions do provide maternity benefit. By way
of judicial decision some other laws have been brought in to the purview of
Matemity Benefit Act like Plantation Labour Act (Ram Bahadur Thakur Pvt.

- Ltd. Vrs. Chief Inspector of Plantation, it is held that a women worker who
worked for 157 full and 4-half days in 12 months is qualified to get
Maternity Benefit) and Beedi and Cigar Workers (Conditicn of Employment)
Act. { Mangalore Ganesh Beedi Works Vrs. Union of India AIR 1974 SC.
1832}. It can be deduced from-the judicial pronouncem.ent that the judicial
irend goes in favour of women where such women are working in an

~ establishment. An establishment has been defined in various laws including
the Maternity Benefit Act which has already been mentioned elsewhere. An
establishment is not the same thing as “Employer” “Employee” but different
from them. (RL. Sahani Vrs. Union of India). An establishment is an
organisation which employs persons between whom and the establishment

Lol
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the relationship of employer and employee exists. Vrs. Transport Pvt. Ltd.
vrs. Regional Provident fund Commission)

THE. FOLLOWING- LEGISLATIONS 'CONTAIN PROVISIONS FOR
CRECHE SERVICES

PLANTATION LABOUR ACT ( SECTION - 12.)

In every plantation wherem fifty or more women workers ( including women
workers employed by any contractor) are employed or employed on any day of
the preceding:twelve months, or where the number of children of women
. workers ( including women workers employed by any contractor) is twenty or

. more, there shall be provided and maintained by the employer suitable rooms for
the use of chrldren of such women workers.

(1A) NOththStandmg any thmg contamed in sub-section

(1) If, in’ respect of any plantatlon wherein less thau fifty women workers
:x.. - (including women workers employed by any contractor) are employed or
- were employed on any day of the preceding twelve months or where the
-+ number- of chlldren or such women workers is less than twenty, the State
- Government, having regard tq the number of children of such women
workers deems-it necessary that suitable rooms for the use of such children
~should be provided and maintained by the employer, it may, by order, direct
‘the employer to provide and maintain such rooms and thereupon the
employer shall be bound to comply with such direction.

|
(2) The rooms referred toin sub-sectron (1) or sub section (1A) shall ' ':
(a) provide adequate accommodation; |
(b) be adequately lighted and ventilated;

(c) be maintained in clean and sanitary conditions;

(d) be under the charge of a women trained in the care of children and
infants.

(3) The State Government may make rules prescribing the location and the
standards of the rooms referred to in sub-section (1) or sub-section (1A) in

respect of their construction and accommodation and the equipment and
amenities to be provided therein.

FACTORIES ACT:

(Section 48. Creches) :

(1) In every factory wherein more than thiity women workers are ordinarily
employed there shall be provided and maintained a suitable room or rooms for

(W]
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the use of children under the age of six years of such women. Such rooms shall
be provided adequate accommodation shall be adequately lighted and ventilated,
shall be maintained in a clean and sanitary condition and shall be under the
charge of women trained in the care of children and infants.

MATERNITY BENEFIT ACT, 1961, (SECTION-11) : NURSTNG RREAK

Every woman delivered of a child who returns to duty after such delivery shall,
in addition to the intervals for rest allowed to her, be allowed in the course of

 her daily work two breaks of the prescribed duration for nursing the child until
- the child attains the age of fifteen months.

.. BULIDING AND OTHER CONSTRUCTION WORKERS (REGULATION
i ETC.) ACT, 1996

Section 35; Creches-
L (1) In every place wherein, more than fifty female building workers are ordinarily

employed, there shall be provided and maintained a suitable room or rooms
for the use of children under age of six years of such female woikers.

: (2) such rooms shall:

(a) provide_ adgduate accommodation,

(b) be adequately lighted and ventilated,

() -‘be nrlaix;tained in clean and sanitary condition,

(d) b;a under the charge of women trained in the care of children and infants.

The review of laws to ascertain Maternity Entitlement and Child Care reveals
that Maternity Relief and Benefit for the purpose of various Act denotes the
following privileges:

1. Leave.
2. Financial Assistance.
Health facility and Safety

(O8]

4. Nursing break for child care
5. Creche facility.

The existing laws provide for the above mentioned one or other types of benefits.
Such laws, however are confined mostly 10 organised sector or to an
establishment.

Although there was a significant departure in the Judicial trend with the land
mark judgement in the Municipal Corporation Vrs. Female W orkers ( Muster
Roll) wherein the Hon’ble Apex Court vindicated the Human Rights of Women,

[0



still due to limited scope in different laws it is a difficult task for the courts to
protect the rights of those women who are engaged in the informal sector n
Judicial proceedings. There are a handful of Judicial pronouncements available
on Maternity Entitlement. Some of the case studies are mentioned below.

A CONTRACT LABOUR ACT - 1970
In exercise of the powers conferred by Clause (vi) (d) of Sub-Rule (2) of Rule 25
* of the Contract Labour ( Regulation and Abolition) Central Rules, 1971 the
" Chief Labour Commissioner ( Central), New Delhi specified the standard of

" Construction and maintenance of the Creches. It inter alia says a Creche should

be located within 50 meters of every establishment where 20 or more Women are
*. ordinarily employed as Contract Labour.

- Some cases which have contributed to the interpretation of the issue:

1. Rambahadur Thakur (Pvt.) Ltd. Vrs. Chief Inspector of Plantation. 1989 ( 59
FLR 133) ( 1989 - II-LLN 20)

2. F.M Kolia Vrs Manager, Tiles and Pottery Works Ltd. (1981 FLR 109)
3. Mangalore Ganesh Beedi Works Vrs. Union of India .

( AIR 1974 SC 1832)

-

Nargesh Mirza Vrs. Union of India.

W

. Rajendranagar Muricipality Vrs. B.V. Parraju, 1995 Lab IC 2102 ( Andlira)

&

Municipal Council, Washim V. Manguli Zenduji Dhamane, 1978 Lab IC 881
(Bom). -

Administrator of the City of Nagpur Municipal Corpn. V Presiding, Officer,
Labour Court, Nagpur, 1976 Lab IC 107 (Bom) .

8. Municipal Committee, Bhiwani V. Padam Singn, 1973 Lab IC 1512 (P&H).

9 Hindustan Antibiotics Ltd. V. Workmen, AIR 1967 SC 948.

10. J.X. Cotton Spinning & Weaving Mills Co. Ltd. V. Badri Mali, AIR 1964 SC
737: (1964) 3 SCR 724 . ‘

11. Sirur Municipality V. its Workmen AIR 1961 Bombay 75: (1960) 2 Lab LJ
657 .

12. Corporation of the City of Nagpur V. Its Employees, AIR 1960 SC 675:
(1960) 1 Lab LJ 523.

A4S
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13. Crown Aluminium Works V. Their Workmen Air 1958 SC 30: 1958 SCR
651. '

14. Boroda Borough Municipality V. Its Workmen. AIR 1957 SC 110: (1957) 1
Meso o Lab LY 8.wgiz

#7715, Yusuf Abdul Asiz V. State of Bombay, AIR 1954 SC 321.

" 16. Budge Bgd_ge»Municipality V. P.R. Mukherjee, (1953) 1 Lab LJ 195 (SC) .

The above citations are only illustrative and not exhaustive. There may be many
* i such provisions and judicial pronouncement available in different Statute
:- Books. But the situation of Women Workers in Informal Sector remain
"2~ unchanged. This requires a whole lot of organised demand in order to explore
.- the Facilities guaranteed by Laws. The reality is that Law by itself cannot bring
benefit to the Women Workers. There is a need for its translation in to action
through concerted Advocacy at different level. Hence the Key Actors in the

labour movement must reorient their strategies with the changing situation of
. women.



Annexure - X

} THEMATERNITY BENEFIT ACT, .1961
(51_3-.‘01? 1961)
.‘; (:4, ,;,;dzﬁed'u;;:a. the st April, '198?):

{Subordinate legislation being pudlished separately.]

GOVERNMENT OF INDIA

Ministry of Law a=Z Justice
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. Leave for miscarriage.

THE MATERNITY BENEFIT ACT, 1961
ARRANGEMENT OF SEC 1ONS

. Short title, extent and commencement.

. Application of Act.

Definitions.

Employment of, or work by, women proi:-dited during certain periods.

. Right to payment of maternity benefit.
. Continuance of payment of maternity beneli. in certain cases.
. Payment of maternity. benefit in certain caser.

. Notice of claim for maternity benefit and puent thercof.

Payment ol maternity bencefit in case of deati: of a woman.

. Payment of medical bonus.

. Leave for illness arising out of pregnancy, delivery, premature birth of

child, or miscarriage.

..Nursing breaks.

Dismissal during absence of pregnancy.

. No deduction of wages in certain cases.
. Appointment of Inspectors. -

. Powers and duties of Inspectors.

Inspectors to be public servants.

P. wer of n}xispecl‘m"‘ ‘lu direct payments to be 1:ade. -
P‘offcigurt' of 1nut<;;'nily veneit. _ '

Abslru:t (;'fAAcl wad ruies thereunder to ve exhibited.

Registers, “cle.

N l’cl.mll_y for contravention of Act by cmiployei

. Penalty [u.r obstructing Inspector.

“Cognizance of offences.

. Protection of action taken in good fuith.

.~ Power of Central Government to give directions.
) l’uwcr"ln excinpl é.sl:nhli.\'hnm\(s.

. Effect of faws and agreements inconsistent with: this Act.

Power to make rules.

29, Amendment of Act. 69 of 1951..

Repeal.
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e ' rm: MATERNITY BENEFIT ACT, 1961

B “53 or 19611

ey : . [12th December, 1961.)
An Act to rcgulatc thc employmcnl of women in certain establish-
.. ments for certain periods before and after child-birth and (o

pI‘OVl)d ‘fm matcmlty benefit and certain other benefits.
N g ‘1‘ iR i

e -BE’ Jt_ eq:tclcd by Parllamunt in. thc Twclxth Year of the Republic of India
= as follows. e B g g il i
ol T iEiNE ;J} f...’m'

1..(1)’I‘hxs Act may bc callccl thc Ma(umly Benefit Act, 1961. Short titie,

exlent and
(2) It cxu..nds 1o the whole of lndxa ko P : commencement.

i s (3) lt Shu“ come-into force on such dalc as may be notlhcd in this behalf
m thc Official Gazette,—

ey Ny ‘"\nrl,\ SR
i1 (a) m _relation to mines_ and 0 any other cs(abllshmcnt wherein persons

X are cmploycd for the cxhibition of LqU\'blllﬂﬂ acrobati¢ and other perform-
«ances:tbytthuCentral Govcmmcnt‘ and] i

G "4 -.‘n-»,c., Arp iy el g Hende % Rkt
..~ (b)), Jin pn.lauon to olhu' cslabllshmunls in a State, by the State Govern-

mem.a}"\ -Au’
e £+ \‘ 'V.‘

TR
LR PN

2. (! It .xppllcs in tlu. llrst mstanc;. lo every. leabllshmunt being a factory, Application al
1.' mine-. omplanmuom‘[maludmg any such establishment- belonging to Government Ael,

<,\,¢_, *u n ‘and to eyery, establishment wherein persons are cmploycd for the cxhlbmon of

S ; equcstrxan.laxclohauc and other pa.rfomuncn.s]

ol e Sr—

Pros:xded lhat the State Govcmmcnt may, with' the apploval of the Central
Govcrnmcnt n[lcr ngmg not less. than two months’ notice of its mtcnuOn of so
domg. by nohluatxon in the Official Gazette, declare.that all orany *Of the ‘provi-

. sions of this;Act:shall apply also'to any other cstablxshment or class of csldbhsh-
, , . ments, industrial, commercial, d;,ucultuml or otherwise.

(2) ‘[Save; us ctherwnse provxdcd in’ [sa.cuons 5A ‘and SB] nolhmg conl.uned
m this Act].shall apply to any factory or’ othr cslabhshmcut to whicli the provi-
134 of 1948 sions of . the., l:mployccs State- lnsuranco AL 1948, apply for the time being. '

3. In this Act, unless the context otherwise rcqulres -

Definitions
(a) “appropriate ‘Governiment” means, in " relation to an estabhshmcnt ’

bexng a mine, *or an establishment wherein persons are employed for the
exhibition . of .cquestrian,  acrobatic “and- other: performances,] .the Central

Government and m n.la(mn to any othér. establishment, the State Govurn-
ment; ' :

(M) “child” includes a still-born chilLl;
(c) “delivery” means the birth of a child;
~ (d) “employer” means—

"This Act has been extended to Iﬂmduhcrry by Regulation 7 of 1963, section 3 and
Schedule 1 and (o Goa, Damun and Diu by Regulation {1 of 1963, scction 3 and Schedule.

The words “except (he State of Jammu and l\.nlnmr omitled by Act 51 of 1970, 4
scuum 2 and Schedule (wuh cffect from 1-9-1971).

tst November, 1963: wvide Notification No.. SO 2‘)ZU dated . 5th |
G'xullc of India, Part 11, Sulmn 3(ii), page 3735:

Substituted by Act 52 of 1973, section 2, for clauie (a) (with eflect from 1-3-1975).
sSubstituted by section 3, ibid:, for certain words (with effect from 1-3-1975).
tSubstituted by Act 21 of 1972. scction 2, for “Nothing contained in this Act”. .
“Substituted by Act 53 of 1976, section 2, for “section' SA™ (with effect. from 1-5-1976).
*Inserled by Act 52 of 1973, sectlon 4 (with effect from 1-3+1975).

Oc(obcr. 1963,

8T
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Maiernity Zeiei:

(i) in relation (o an establishzica: which is under the control of
the Government, .a_person or au: ':;,' appointed by the Governmen:
for the supervision’ and control ¢ c..ployees or where no person or
.aulho ity'is so nppom(cd the head ¢f the department;

@) in 1cl.mon to'an cstablistment under any local authority, the
v &by 5‘;,.A‘.’.pcxson appointed by such authorizx for the supervision and control of

e S unployucs or where. no person is so ap ‘,omlnd ‘the chxcf cxccutlvc officer
R B .
T o[ the local auLhouty.

't ‘x

S (lu') in' ‘any’ other case, the p:r\on who, or - thc authonty which,

P lms Ahe ultimate control.over the afinits of the establishment and where
b A ¢

“lite'said affairs are entrusted to any cthi.v person whether called a mana-

_gery managmg ducctm managing agci!, or- by any. other: name, such
person; tH F e e

: 1(e) “establishment means—
4+ (i) afactory; . - A
(i) a mine; SR SRR
(iif) a plantation;

(iv)y an establishment wherdin persons are employed for the exhibi-
tion of equestrian, acrobatic and other pe rformances; or

‘¥ (v) an establishment to which the srovisions of this Act h"l.vé been
declared under sub-section (1) of scction 2 to be apphcablc ]

© (f) “factory” mn_.ms a facloxy as delined m clausc (m) of sccnon 2 of
".th, Fauloncs Act, 1948 . . 63 of 1948

(g) “Inspcctor means.an Inspc.clor npoomtx.d under scclxon 14

4 (i) “matcrmty bcncﬁt" medns “the’ paymcnt referrcd to’ m sub- secuon
(1) ofscctlonS " Ty o Rk g '.'. e w6 e .0—. bay el o

(x’) “mmc mc_;m§ a mme as deﬁned m clause (j) of sec'xon 2 of the

Mxm_s Act, 1952;

]
o

el Tatgart ol ‘:‘_\ ¥ Lk . i e

e Jeia - Wt 4

38 of 1952
(j) “‘miscarriage”’. mcans 2xpulsion : of thc contents of a prugnant ute"us
: .t.t any penod prior .to .or. during the- twenty-sixth - week : of pregnancy but
) ‘dou. nnl include any. mncam.u,t.. the causmb of . wlmh 1s punishable; undcr ’
the Tidian Penal Codc . By -5, skl g 1;_; 45 of 1860.
' (k) ¢ plantatlon" ‘means a plantauon as dcﬁm.d in clause (f) of scction ’
2 of lh\_ Plantatxons AL‘abour Act, 1951

T

aatnoow .1 !

(1) “prcscnbed" means. prcscnbcd by rulcs madc undcr tlus Act

(/u) “State’ Governmcnt" in relauon to a Umon temtory, means the
Administrator thercof; -

. Ve
_—

. () “wages” means all remuneration paid or payable in cash to a
woman, if the terms of"the “contract of employment, express .or implied,
were fulfilled and includcs—— o T '
= (I such, cash allowunu.s (mm.dmg dearness allowance and houyse
S rent, allowancc) as a womdn is for ti.z time bemg entitled to;

(7) mccnlm, bonus, .md

‘Subsdluluj by, Acl 82, OE 1973 “section 4, fer clause (r’) (\\nh effect from 13- ]‘)7“

"‘ USEAS Y ‘v';.yu b

69 of 1951.


wherc.no

Maternity Benefir
but docsl,nqt.includc—_ Sivl g ny b s
e o Ndadd et ey

el any ‘bonus other than inccn(i\ic bonus;

oy

(u') oyer-time . cammqs 'm(l 'my (h.ductlon or p.xymvnt m'\dn. on

E : '1c‘count-‘0f ﬁncs o ot }

5 .!-_A,,“, (1,) any ‘com‘ bunon pmd or nyablc by thc cmploycr to any

LL A - pensign’: fund for ‘provident fund' or for! ‘the bénefit of lhc womzm_ under

E ARSI IR 1 (V2 Jaw; fox the. time being inforce;-and: “#v -t ; il

RS e »J-_ ¥ e o 3 Ty ,.;-",:l :

;’ Phatl g, ohy ((w) any gran.x'v pqyab]o on the tcnmmtm.l of service; »

‘ s T (o) “woman” mezxs. ;. woman cmploved whcxhcn dxructly ox through 4

i wynhint,  ANE agcncy, for wagcs 2 any- estabhshmcnt AN : ' 1 S

: 4, (1) No employ shzil }\nowmgly cmp]oy a:woian in any establlshmcnt Employment or,
: : dunns the’ sxx wccks immeZiately following the day of her delivery.or her mlsit’v‘m‘;fgkpf_’ghlbl_
: carrizge. -

ted during zer-
+ tain periods,
(2) No woman sha” w2rk in any cstab..a..mcnt dur:m thc sm \veeks .mm .

i
diately LO”OWng thc day of her dchvery or her mlscarrnnc 5" |

1%y 1%

€ Wlthout prc;udlcc © the provisions of section 6,-no pregnant woman
shall, on a- request-being made’ by her, in this bohalf bu required by her employer !
. to do during “the * ‘period specified in sub-scction' (@) .\ny work w}uch is of an
arduous nature- or whlch involves long .hours of standing, or whxch in any.way. is
likely to.interfere with her. pregnancy or the’ normal development of the foetus, or
is likely to:cause; her mlscamagc or ‘otherwise | to adversely- affect her lle'ﬂth

(#) The’ pr-rxod mfcrred to in suh scctxon (3. shall be—" : "* St o E "

o

(a). the*period of one month 1mmednately precedmg the ponod of six 4 e iy
weeks, bcfore ‘the date of her expected delivery; ' -

b) any pcnod during the sajd period of six. wecks for Wthh fﬁe preg- |
.nant woman docs not a»«.ll of ]eave .of abscnce under section 6.. . ‘

o
Y

5.(1) Subjcct to the provisions of this Act., ‘every woman shall’ bc’ entitled Rx:nhito payment
to, and her employer shall be ‘liable for,. the payment: of maternity: benefit'at the °£ 2‘?‘.""'?"
rate -of the’ avcragc da:ly uagc for thc penod of hcr actual absence :immediately

preceding and mcludmg the day of hs.l‘ dehv;ry and for thc -SixX. \lpveeks 1mmcd1ately TN
fo]]omng that” day. - : ; i T

.
L= R S i S 20

Explanatlon —TFor the ourpose “of: thxs sub~sect|on the averagc dally wagc
means the average; of the woman s’w'lgcs payablc to her for'the days on whxchv
.. she has worked durlng the period of three c.\lcndar months lmmcdmtely preceding
lhc date from wlnch ,she ab\ms hcrsdf on account of mutermty. or one rupee a

: day, w hichever:i m I.lghcr > A < it L /’..

) No woman .shaH be *—mtkd to m.l[CIl'llly benelit unless' she h’ms “actually

worked in 'm cstabhshmcn of . the cmployu [from_whom she . claimsi maternity LN
“henefit, for a pcnod of noi Ass {than onc hundred. and. -Sixty - days in the twelve

. monlh> ammedxately preceo Lz thc datc of hcx cxpcctcd dchvmy ; el Ko
: ‘ = Provided that lhe quz..iving pcnod of onc hundred and sixty - days afore-
) md shall not” app]y to.a weman .who: has immigrated mto the Sl'\tc of "Assam A '
. and ;Was pregnant at: lhc tm- of lhc 1mm|grul|0n : e g

" E\planallon —For the :;.-oose of calculatmg undcr lhl§ sub scctmn the days
on which a, woman has act: Ry workcd in_the cqtabllshmcnt the days for, which
“she’ has’ bccn ]led off dun.‘_ he' pcnod of twc].ve months xmmedmtcly prcccdmg
Ytlfc datc of her cxpcctcd de',--*) shall bc mkcn into account. R '

: ‘/l‘.’*:-:’a Lriie b ) )
3y ‘The. maximum peric for whnch any woman <haH be cnt:tlcd to matcmuty
_bencﬁt shall be, twclvc weess, that s to-say, six weeks up to and mc]udmg the =

"day or hcr dch\'gry and sxx W22is nmmcdxatcly followmo 1hal day St 4
4 2 L r\'. . : ¢ . ) |

-.»'.,.\(\ LA


shall.be

Aaternity Bene:

S Plow(lcd lhat \vhuo a woman dies; (lurmc tlns perioc, the maternity bencefit

“““ g the day of her death
: 1ovxcln,<l furthu,tlmt whuc a_woman,

having been: delivered of a child,
during ‘her dclecxy or during tuc period of six weeks immediately follow-

_ngs l]lo dr.l(t. of,,hu (l&lwuy lt..wmg behind ia cither case’ the child, the employer

i hablc [m the” mdtumly benelit:for the entire period of six weeks imme-
(h‘ululy followmgdhc (I.ly ol ‘heradelivery.-but il the child ‘also dies during the said
PLHO(] thon. for the., (luys up to .uul xmludm-Y tiie day-of the death of the child.

e 1,,1(‘.1\1" 44 bl

Fre

e
EIR S

Continuance o['
payment of i g

%[SA. Every, wonmn cnulls.d .to, Ahe' payment of maternity benefit under this

muternity hc.m.m “Act;-shall, notwnthst.mdmg theapplication of the Employees’ State Insurance 34 of 1948,

in certzin cases.  Act, 1948, to the faclo;y or other establishment in which she is employed, continue

gt be tso? ’LnllllLd‘ antil ' she’ hccomu “qualificd to claim maternity benefit under
i scctnon 50 of .that. Act]

Payment of s ’[SB Evcry woman— .
maternily benefito. Al
in Ccr.aln casces.

provnsxons of the Employccs State Insumnce Act, 1948, apply;

TR % G R
et L (b) whosc wagcs (cxcludmg remuneration for~ overtime wor tk) for a

month exceed ‘the. amount specified in sub-clause (b) of c]ause (9) of section
2 of that Acti:and .

..' ’

(c) who fulﬁls the condmons specified in sub section’ (2) of section 5.
shall be cnuﬂed to, the payment:of maternity benefit under this Act.] -

Notice of claim . 6. (1) Any woman cmploycd vin-an: establishment and entitled' to maternity
for maternity

bencht and pay- 1. bcncﬁt undcr the prov:sxons of this'Act may give notice -in writing!in such form
ment thereof. &3” may be'’ prcscnbed to her cmplovcr stating that -her -maternity benefit and
§ .my other amount to which she.may be entitled under this Act.may be paid to

‘t her. or "to’ stich’ person’‘as sh¢ may nommatc in the notice and that.she will not

“work"in any estabhshmcnt during” the pcrxod for which she rcccwcs maternity
bcncﬁt T .. TN "g';{"-': Vg '-'.:;: L IR S L8 e w 3% :‘

'
11
i

""‘,’-’ (2) In thc casc of a woman who 1s pregnant such notlcé s'hall statc thc

.....

wceks from thc datc of her cxpccted dchv‘-ry L

(3) Any woman who has’ not. given -the notice whcn she-was' prcgnant m'1y
gwc such notlce 'm soon as poss1blc aftcr the delivery. v o ain - b

’w.'.

-"" (4) On rccelpt of lhc notxce the employcr shall pcrmlt such woman to ‘absent

ddxvcry T, b

(5) The': '1mount of ‘maternity’ bcncﬁt for the period, prccedmg the datc of
hcr ‘expected ddwcry 'shall be “paid lin advance by the employer -to- thc woman
on: production’:of :such proof as may be. prescribed that the. wom'n is’ pregnant,
and the amount due’ for the subscquent period shall be paid by the employer to

- the -woman within forty-cigift hours of production of such proof as may be
prcscrlbcd that thc woman has been dchvcrcd of a chlld

.. (@) The. f.nluro to give not:cc undu thls section shall, not disentitle a woman

+ to” maternity benefit of any other ‘amount under this Act if she is otherwise
weentitled 'to such’; bwcﬁt or amount. and in any such case an Tnspector may cither

" «atirofvhisiown- motion or’on ‘an: '\pphcallon made to him by thc _woman, order the
pqymcnt of such bcmﬁt or amount wlthm such p’rlod as may be specified in

] ‘Imcrlcd hy Act 21, of 1972, scction A 5 EE'T
; -ln\crlul hy Act 53 of 1976, scction 3 (\\'Il]\ cffect from 1-5- 1976)

2 {\/

(a) who s cmploycd in a faclory or other establishment to which the34 of 1948.

= g
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AL ety eby fup o Malernity Benefit

7.'1f a woman entitled 10 maternity benefit or any othc: zmount undecr this Payment c:)f h

V. As i T T T 2l e A 2 - maternity benefit

Act, dies bcforg'-rgcenyxng«suclll maternity benefit or amount. ot where tl?c €Mm- j; case o¥dcalh
ployer is liable for - maternity:benefit under the sccond’ provisc to sub-section (3) of a woman.
of :section 5, the :iemployer shall pay. such benefit or amount 1> the person nomi-

“'nated by the woman.in the notice given under scction, 6 anc :in case there is no

-such nominee, to.her-lega! representative. - .

" 8. Every ""»'wi'c)'rh‘é;i\{'ﬁ:ht_itléc.i"'16'5"n'i:itcnnily benefit under this Act “shall ‘also be Payment of
“entitled to receive from”her ‘employer’ a medical bonus ‘of twanty-five ‘Tupecs, if '"cd:‘ca‘ bonus.
no pre-natal  com:incment and“post-natal carc’ is provided fcr by'the” employer

. " free of charge:*"%": e

o s
B 2

' A :

; - o3 mEr g > 7 i e =P . . . : :
9. In case of miscarriage, a woman shall, on productioz of such proof as Leave for
may be prescribed, be entitled to leave with wages at the rate cf maternity benefit, ‘“‘sf”“agf'_‘
for a period ‘of 'six- weeks immediately following the day of ter miscarriage.’

. 10. A woman suffering from illpess arising out of pregrzncy, delivery, pre- Leaye for illness
mature bisth of child or miscarriage shall, on production of such proof as may ;rr!csé:g n“’:‘)’,‘ gili-
be prescribed, be entitled, in addition to the period of abszzce ‘allowed to her very, premature
under section 6, or, ‘as-the case may be, under scction 9. to icave with wages a ' birthiof child, o

. ) 2 . t,miscarriagc.
the rate of matemity benefit for a maximum period of one moni. 598 A

11, Every woman delivered:of a child who ;ctumg; to duty after. such, deli- Nursing breaks.
very shall, in addition to the interval for rest dflowed to hez, be allowed in the v
course of her daily .work two breaks of the prescribed duraten for nursing the ™ .. 7'7F
child unti! the child attains the age of fifteen months.. SRGE A

ORI =t ¢

12. (I) When a ‘woman ‘absents herself from work in accordance :with: the Dismissal during
. provisions of this- Act, it shall be unlawful for her employer to discharge-ordis- absence ‘of preg-

. 5 . e . . nancy. ...
miss her during.or on.account.of:such, absence.or io. glve nouce: of discharge.or [ .. "

dismissal, on- sucha day.that. the notice - will expire, during such ,absenes, .or t0 i~
vary to her disadvantage :any:of the con itions,of her,service. . . a.0000 35 it
, Lt P SR 0 AT PNERTIR O T s Al Lo 0 £ DV

|
(2) (ay The discharge.or dismissal of a woman at any time during’ her preg-: "'l; 5
nancy, if the woman:but for such:discharge:or.dismissal would have, been . entitled

to maternity” bencfit ‘or medicalibonus: referred‘ito- in. section ‘8'.:,_.shal‘1’, not;have |

i
&l
U

¢
the efiect of depriving her of the maternity-benefit or.medical bozus Wals .

. Provided that where the. dismissa] ' is’ for"any prescribec gross - misconduct.
the employer may- by ‘order in'writing' communicated, to the woman, ‘deprive her
of the maternity benefit or medical honus or both... = #¥.= 1T Sarbwe s S A T T
£4 7" (p) Any “woman deprived ‘of “maternity bencfit <or .medizal bonus “or both, .
may. -within“sixty days from the'date on which the order of such ~dcpriv:\ﬁn'n”is i
communicated sto-hier, appeal; toisuch authority as. nuty be arescribed, and the | ¢
©rdecision of .thatiauthority on.such. appeal,. whether the, womza should or.should B

;iitnot..be _dcpr!ij_/'_g_cljpf:;matgmjly:-bél}qﬁth‘;qr .medical_bonus or bcia, shall-be final.”., o,

RN Nothing-contained in this sub-scction shall affect’ the ~rovisions contained
insub-section (1)~ ; A SASELIICI i

uli W

,:."'.

s

. A .

Qs
iy
Ny eLe fl\‘;".‘.z"}?." S

I AT i B SR
13. No‘{c,l@z(’lu_c'lion from t
to maternity bencfi

y of— RS B R Bty

he normal and usual daily wages < a2 woman entitled No deduction of

i under the provisions of this Act shall e made by reason weagat In cERIRIn

.80 1T

cascs. ’

o (e the ‘nature Qf'\i,(or}g"_'_aésigncd to- her by virtue ¢? the provisions con-

tained ‘in"sub-scction (3} of scction’4y‘or” T e P RS

R e el e 3 e L gl
(b)_‘brcakS‘for nursin

- ithe child allowed to her urnczr the provisions of -
‘section™11.7%] e P e ;

14, The appropria

overnment: may, by notification := 1a¢ Official Gazette. Appointment of

EpEE 4 ppoint <uch "officers as it thinks fit to be Tnspectors for the urposes of this Act Inspectors
£ of LAJBG .~ -

{
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_Maternity Benefit

‘and may define the local limits of the junisdiction within which they sxa.l sxeicise
¢ lhcxr ﬁmc&xom undcr this Act.
AJM,.fJ u.l h}h.‘ ...- RIS

b i pit o

‘:r,I‘q undc.r. thi s:Act and rcqum, thcrr producuon for mspecuon' e

e
.f

Cqu] thc\ cmploycr to- gwc mermatlon regardmg the names and
addresses of ‘omen cmploud payments made to “therh.' an d ..lpp] cations or

(/T l,|l

, ;nouccs rcccxvcd from lhcm under thxs Act. and T Wt

tu,,; § (d) takct coples of any. 1egxstcrs and. records or notu.es or any ponions
- thereoL. ... .n"«f

ST f‘" Liviiwed inpimibs Ta s Ty

3 h;spcczo.-s 1'0'2” pis) J16 Evcry Inspcclor appomtcd -undér this ., Act shall. bc dcemed to be a

be public pubhc"crvant ,wnhm the. meaning -of -section 21 of the. Indian. Penal Code. =~ 43 of 186"

servants. ey
Power of MR T A (l) Any wom.m claumng ‘that malcrmty benefit or iany-iother amount
iaspestor-to | to which she is entitled under this“Act and' any person- clanmmg that payment

P ' féulfct ‘,‘:;’(',‘fn“ #“'due’-under. scctmn. 71.]'185 bccn !mprnpetly thhheld may, make a. compizint to the
=R Inspcctor. : ¢ y

. ‘:,.t“‘é 2. Thc Inspector may, ‘of l'us own'

mouon'or -on} rcccnpt oE a complamt

»fmcnt to bc mndc :An accord'mcc wnth hls orders)! o s T Wi
X3 30 s \ | . Wb

referrcd to"in’ sub- sectxon (I) make an mqulry oricause, aﬂ‘mqunry to be made |,
* and. 1f satisfied that-payment’ ‘has’ beemwrongfully thhhcld ‘may dxrect the pay- ..

RRRAD (3) Any person- aggneved by\the decision of the Inspector, under sub-section .

(2) may, ~'within * thxrty days from: the ‘date onwhich such‘ decxsxon is, communi-

cated to such pcrson.’appeal to: the prescnbcd authonty Her 1,,, ,,', 2l e

e Sa (4): The decxsxon .of.the. prcscnbcd. authonty where .an appceal has- bccn pre-
: ferred-to it undcr,sub-secnon (3)\or of..the. Inspector whcre no- such appeal has
been preferred, shall be ﬁnal T bl i wea Y e 2o

Goprad "'“l

i3 +(5) ‘Any amount- payablc undcr thls section ' shall be r'covcrablc as an arrear

¢ of-land revenue.iishii e RN p W e gt e

N ‘;;\.:

Porfeiture of 18, If a woman works in"any csmbhshmcnt aftcr shc has® been permitied
matereity beaehit y o %0 employer to: absent herself under the provisions of section 6 for any period
during' such authorised : absence.:she shall forfeit her:iclaim to the matemity
. benefit for such: pcrxod.. -

,'-A . S oh gt "

Abstrasi of Act ~19.-An abstract:of the provisions of this Act and the rules made tzereunder
3?,3,’,‘"55 ‘Q:rc. Latin, th language or;Jlanguages of the locality shall be exhibited in a conspicuous
iexhibited. ;. ,-.~._-place by the cmployer in evcry p'xrl of thc cslablxshment in which women are

cmploycd

. 1y oo R . i
N.'v‘:' % 3 Sk e

o sae e

Pt A SRR PR

PO

‘muster-rolls and.i in, such manncr as may be prescnbed

: Pcnah\{ for con-f“'

‘mide. thereunder;“ho “ghall* be punishable with imprisonment which may extend

210 lhrcc monlhs op-wulh finc whjch may cxlcnd lo ﬁVc l\un(h\.d rupces. or wilh
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chls ers, cu.,‘m,-,mzo Evcry';cmploycr shall prcparc and mamtam such n_glsturs. records and :

zw’ 2151 any*cmployer, *contra\'encs the : provnsnons of thls Act or the rules® '~
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shall.be

R o Maternity Benefit

botl; end where the contravention is of any provision regarding maternity bezefit
or regarding payment of any othcr amount and such maternity benefit or amount
has not already been recovered, the court 'shall, in addition recover such maternity
benefit or amount as if 1t wun, a fine and pay (hc same to the person . entitled
thereto.

WhOcvcr falls to produc(. on. dcmand by the 'Inspcclor any rcg:slur Or Penalty for
dcw.m_nt in his custody kept in pursuancc of thxs Act or, the rules made there- ?bs“uc“"g
under or concéals or prevents any. person from appearmg before or bemg examin- SPCClor
ed by an Inspector”shall be . pumshablc with “imprisonment which may extend
to three months or with finc which may extend to five hundred rupees, or with
both. A gl et pp ol vty 1)

23. (1) No. prosecution:for-an' offences -punishable *: under" this’ Act'or any Cognizance of

ruie made thereunder .shall be instituted after the expiry of one year from the ©ffences.

date on which the’ oﬂcnc» is,alleged to have been committed and no such pre- 5
secution - shall - be! msmutcd"c\ce ‘ov or wxlh 1hc prcwous sanction of the

Inspector: - % o, \ ' 2

' :
PR i : . i.0r ot

PLov1dcd th'\t in. computm thc !pt.rxod of onc )car. aforcszud ‘the ‘time, if
any, taken fo. the purpose ; .of . obtaining such. previous: sanction shall.be ‘excluded.

£

(2) No court mfcrxor to, th'\t .of '\ Presndcncy(M"lgxstratc or-a Magistrate of
.thc First Clas,s,sha}h try anyjsuch oﬂcnce Ve T nodinns Al ey and

24. No sult“»’prosccutxonbor ’o.lu.r legal - proceeding “shall ]xc dqamst any Protection of
~person for; anythmg ,\‘J‘thCll us..m good faith done. or..intended to be .done ;in pur- 2ction takea

in gocd faith.
__suz’l{x'c,c”of t}j‘gAc&gOg&?&y ule Ok order-madc lhueundcr yecbin e s a0 )
cntraltGovemmenthay"gwe3suc1r‘ dm.ctxons as 1t m.ly“decm Pow:r of Cen:al
i Governme=* {0
‘.a State 'Govemment regarding the carrying ‘into"execution”'of * the give directis ns, »

',State Governmcnt shall comply with sucﬁdlrecnons.

et
26 If&theiappropnate‘_Govcmmcnt is satxsﬁcd that having regard to-an’ estab- Power to exempt
‘lnshmentaorgawlass,,p;Lcstabhshmcnts -proyiding for:theigrant of benefits wh"'h'”‘“‘b“s"m"ms
arc~not.Jess¢favourablc than;,those, provided in. this Act, it is necessary- so to do, -

t>xpay.gll>y_,nogﬁcatlon in thc‘Qfﬁcnal <Gazette, . exempt,:subject- to-such’ conditions-

r v e rl;vu(

I

and, res oﬂﬁmﬁ;.,pf&any sas,may-ibe” speclﬁed -in .the notification; the establishment ';
sclass’ ,,of,;gstgbhshments -from; the ;operation:;of .all or.iany: of‘the provnslons of |
his.Act Or:0 ;‘_gny,rule made thcreundcr.'u- vl Uanr og pan hliesda oltctutieg

: . E -
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;t§‘27?_‘§(1):ﬁ[t‘hg 'prov;slons of’ th:s Act shallzhavc cffect notwnthstandmg anythmz Effect of laws
nconsistent? here

*he rethh contamed in. any other law or xn ‘the’ tcrms of .any award and agreements

inconsistent with
agreement 0 contrnct of ‘service, whether madc before or after thc cnmmg into this Ac(

~force ot thlS -Act

Jv

.'5?9) : 'b-? Astiaf ¥ otmitntant et Tanl pedae ot

& ,vaxded.wt\h,at“yvhcrc undcr any .such -award. agrcement contract: of servicc
, “lor otherwxsc"a womén 1S cnmlcd'to benefits. in respect of any matter. which-are " ~
Cai s LU more favourable to her than those to which she.would be entitled under this Act.
L E e woman \lmll continue to oc’entitled to the more favourable benefits in respect
“+ of that matter noththstandmg that"she is entitled to receive bencﬁts in respect

of other matters under this Act.

o

@ Nothmg contamcd in thxs Act shall be construed to pxecludc a-woman

" from entering into an ngrecmunt with her cmployer for granting her rights or

v . .. privileges :in:respect'of any:matter which are ‘more favourable to her than those
RIS oy whxch shc would be cnmled under this Act. s

) 28. (I) Thc approprmlc Govemmcnt may, SUb]CC[ to the condmon Of Pre- power to make
= _.vicus Dubhcahon and' "by. notlﬁmnon in thc Ofﬁcml G'\7cuc m'\kc ru]ec. for rules.

~carrying out 1hc purposcs of lhlq Act 5 _ o P A
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shall.be

. Muieraity Benefi:
(2) In patucular,, and wuhout prejudice to lhc generality of .the foregoing
powq, such l‘LﬁlLS may provxdc for—-.

ot

% Ju(a) thg, preparatton dnd mamtt_n:mcc o[ nglSlCl‘S rccords and muster-
rolls W“”“’t ‘. bl R :

3 (b) thc, ‘exercise of powcrs (mt.ludmg the inspection of cstablnshmcnts)
the' pcrformance ‘of “duties by Inspcctors for- Ahe purposes’ of this Act

'\P‘Nv. ~'"£‘1:“ -' '&"" L': L Rl B ERONNE £ 1 5: & ST

paymcnt of matcm. ¥ benefit and - other beneﬁts

._zrs prowuonflns not bcen madec. thcrcfor in this.

‘

,n m '\u)

ay c n<t:tute uross mnsconduct for purposcs of sectxon

.5 (h) thezauthorityto whlch ‘an appcal. undcr clause (b) of sub scctton
(Z)tof‘scctwn 412shall- lie;" thé ‘form‘and manner in which such appcal may
v be made and the'procedurc to be follow»d in disposal thereof;

n.x(i)*thc authonty' to* whxch“an appeal“shall' lic agamst the decision’ of
; “the Inspcctor under secuon 17;. the. form ‘and ‘manner in ‘which such appcal
i mayd be Pgnadt. and thc proccdure to bc followcd in, disposal thereof; s

W‘(i) thc form‘and manncr ‘in’ wlnch complamts may be”made 'to Ins- ': e
pcctors undt.r sub scctton ) of ‘séction AT and the’ procedure to be followcd
; bv them,‘when makmg mqumcs or .causing inquiries to be ‘made under sub-

, h a!,'-,i,.w,."‘ Stvapampen s v v Gl

g u-(k) any;oth'er matter whxch is to be,or may be, prcscnbed

(R SRR

(3) Every ‘tule.made’ by -the Ccntral Govcmmt.nt under thxs sccuon shall
bc laid- asisoon’ as may.be after it' is made; before: cach' House ‘of! Parhamcnt
while it is:insession;for a total period of: thlrty da)\ which may be compnsed in”’
one session: ’[or.-xmtwo or- more: successive: sessxons ‘and if, before the’ cxptry of
the session’ nmnwdaately folloving: the:session or the successive sessions aforesaxé]
both Housesagree in*making any ‘modification ‘in‘ the:rule ‘or both’ Houses agite ’-"“'. it
that the rule should not be made, the rule shall thereafter ‘have - effect’ only‘jn sl
such modified form or be of no_effect. as the case may be; so however that: any

such madification or annulmcnt shall bc without, prc;udxce to the validity of any- s
thing pu.vmusly done under that rule. . Vi

B . N o RN

-‘.rr.c:dr-;cnt of Act 29 In section 32 of the Pluntations Labour Act 1951, —
6% of 1951,

(a) ‘m-vsub-scctton (1), ‘the letter and brackets “(a)” bcfore thc words
‘in the casc' of sickness”, the word “and” after the words "sxckness allow-
ance” and chuse (b) shall be omltted

(b) in sub'-sectxun (2), tn:: words “or matemity" shall be dmitt;d;
- 30. On the app]ication of this Act— s ,A o L
(i) to 'mnes tl ¢ Mmcs Maternity Bcpcﬁt Act ]941 and

19 of 1941.

(i) to. factoncs s:tuate\ in the Union tcmlory of Delh1 tht:.Bombay2?"11-92“"9"t vil
Mdtcrnlty Bt.ncﬁt Act 1929 as in forcc in that v’mtory w et o FeER, Ve Gl g :

xhall Smnd rcpwlcd

—— ’q‘ o~

SubslI(Ult.d by Act 527aof 1973, scchon 5, for ccr'am words (with: chccl from 1- 3"|>97.'>)I
, MGH’CBE—S’\—\} Mof L&JI86—79 6-87—2 000. : - . i
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Annexure - XI

Matermity Entitlements for Women in the Unoreanized Sector
A Policy Dialogue; 28 Feb 2001, New Delhi

PRESS RELEASE

Year after year has gone by and now the “The Women's Empowerment Year” is also slipping out

day by day. With 8® March ~ Women's Right Day zround the comner, it is time to ask what the
present Government has done to empower women of our country?

All those who have been working with women anc children are well aware of the harsh and
unprotected circumstances in which women go through pregnancy, birth, lactation, and care 'of
infants while eaming a living and carrying out household responsibilities. The issue of maternity
cntitlement is therefore a critical one for women's empowerment, children’s development
and subsequently for the growth of the Nation. The importance of maternity entitlement has

well been accepted in the Ninth Five Year Plan document but sadly not at all reflected in the
actions of our present day central government.

The Government though agreeing with the text of the proposed International Labour
Organization’s Convention (C. No. 183) and Recommendations (R. No. 191) on Maternity
Protection, has denied its ratification, on the pretext of its inability to implement the
provisions of the proposed Convention and Recommendation. These Convention and
Recommendation sought to improve the matemity entitlement provisions and enlarge its coverage
to the unreached needy population. Denial of any such improvement in the Matemity Entitlement

provisions on the pretext of limited resources is not justified at all and requires a recoasideration
of the stand taken by the Government.

It is a well known fact that matemity leave and benefit can only be accessed by women working
in the organized sector which is only about7% of all working women. The leave entitlement
under the Act do not even provide for the 4- 6 months of recomraended exclusive breastfeeding.
It is well understood that enabling mothers to breast-feed contributes to the health and well being
of both mother and the child. Creches on work sites are one important way in which mothers can
breast-feed and parents can continue to contribute to the care of their young children while
eaming their livelihood. But few establishments make provisions for.creches and women and
young children are put to great difficui.y. Therefore a thorough examination of the gaps in laws,
- policies and programmes vis a vis Matemity Entitlements and Creches is required by the
Govemment and Policy makers so that approximately 120 million women who work in the
unorganized sector can be covered. Studies conducted by eminent scholars in the field like Mina
Swaminathan clearly show that that Jndia’s rating in respect of Matemity laws and Policies is far
below than the ratings of other Socialist and market oriented countries.

Looking at the available services, there are approximately 15000 government funded creches
(under the Working and Ailing mothers scheme and the National Creche Fund) in the country
catering to 3 lakh children where as the need is to reach 60 million children under 6 years of age.
The Government is well aware of gaps in the outreach of such schemes and recognize it in their
own Annual Reports but shy away from taking any concrete steps to bridge the gaps. The gap
speaks for itself and well reflected in high rates of Matzmal and Child Mortality and morbidity.

The Maternity Benefits Act. 1961 and the Empiovees’ State Insurance Act, 1948 are not
only inadequate but are impossible to apply 10 the unorganized sector for lack of
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implementation mechanism.  However the recent Supreme Court Judgment |ISLPO©

No. 12797/1998; Municipal Corporation of Delhi versus Workers (Muster roll) and

others) , on 8" March 2000, has upheld the right 1o Maternity Entitlements for

women on daily wages in a landmark judgment. Sturreme Court ruled that: “We have

scanned the different provisions of the Act and do no: =-= anvthing contained in the Act
which entitles only regular women employees to the bezz3: of the Act”

......

Then Judges further stated that: “ To become a mother is th2 mest natural phenomena in the life
of a woman. Whatever is needed to facilitate the birth of a c=:.Z 10 a woman who is’'in service, the
employer has to be considerate and sympathetic towarcs rar

© and must realize the physical
difficulties, which a working woman would face in performing her duties at work while carrying -
a baby in the womb or while rearing up the child after birth”.

In this context, FORCES network is organizing a Policy Diaic

Women in the Unorganized Sector” on 28" February 205: et Vishwa Yuva Kendra. Senior
representatives from Dept. of Women and Child Development (Shri B. K. Chaturvedi-Secretary
WCD), National Commission for Women, National Labour Commission( Renana'JIxabwala,
who have also been sworking with SE WA), National Human Rights Commission?! Justice Sujata
Manohar, and, Shri Virendra Dayal, Labour Ministry (Sri S. K. Das — DG Labour Welfare),
National Population Council (Ms. Krishna Singh — Member Secretary), ILO ( Ms. Jyoty
Tuladhar who is expert on Gender issues) , UNICEF(Sri Shiv Kumar-Expert on Maternal and
Child’s Health) and UNDP( Kalyani Menon sen) are expected to participate. Addressing the
will be activists working in the Jield of Child and Women’s Rights like Ms. Mina Swaminathan
. who lave been working on the issue since last 30 years; and veteran leaders Jrom Labour
Rights organizations such asMs. R. Geetha Jrom Nirmarn Mazdoor Panchayat Sangh,Ms.
Amarjeet Kaur from AITUC, Ranjana Nirula from CITU ,Ms. Mridula Bajaz from Mobile
Creches, Ms. Brinda Karat Jrom AIDWA andMs. Devika Singh and Dr. Vandana Prasad from
FORCES. Legal ex,

perts likeDr. Amita Dhanda from National Academy of Legal Studies and
Rescarch(NALSAR- H 'ydrabad), will be Sacilitating.

gue on "Maternity Entitlements for

'FORCES Nztwork realizes the importance of Matemity Entitiement in dealing with the condition
mothers and children and since its inception in 1989, FORCES has been pushing for the adoption
of a holistic Matemity and Child Care Code. The proposed workshop. will be one step ahead in
the achievement - this goal as it would enable the forum to assess the ground level situation
more comprehensively and provide opportunity to interact with people and exchange its

perspective on Matemity Entitlements with others who are concemed about this issue. Within the

workshop the issue will be seen from perspective of women as workers , and mothers and from

that of the needs and rights of children. To this end the workshop will attempt to bring together

people from Trade Unions in Organized and Unorganize< sectors, Wounen’s Organizations,
NGOs, and Government and International Agencies.
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