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A. THE HISTORY OF CHANGE OF LAWS RELATING TO RAPE AND

SEXUAL ASSAULT

The attempt to change of laws relating to sexual assault began in the late 70s
after the pronouncemeht by the Supreme Court in the Mathura rape case and the
media coverage of several other cases of rape. mainly in police custody.
Mathura's case was particularly shocking, though not unusual, where the
Supreme Court of India in 1979, refused to believe that a poor village girl had
been raped in the police station just because she did not have visible signs of
injury and had not screamed and shouted. It was also significant that the
Supreme Court chose to discredit Mathura's testimony because she had a
relationship in the past with a boyfriend. Instead of focusing on the anguish of a
helpless teenager brutally raped inside a police station, a situation where the
police wielded absolute power over a poor female, the Court heaped further

abuse on the girl by calling her 'lascivious’. -

The extensive abuse of power by the police and persons in positions of authority
made this a critical case to seek a change in law. The courts were clearly
manned by judges with a traditional, patriarchal mindset and it was time that the
Women's Movement aemanded extensive changes in the law. The Law
Commission of India in its report in 1980 on Rape and Sexual Assault had also
suggested radical changes in the law. Demands of the Women's Movement

included the following;
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(a) Custodial rape or rape by persons manning custodial institutions and rape in
certain other circumstances in which the complainant is particularly vulnerable
should be considered an aggravated form of rape and a higher punishment
should be awarded for this apart from punitive fines. A further demand in this
category of rape, was that if sexual assault is proved and the complainant says
that she did not consent, then the court would presume that the complainant did
not consent. The Law Commission had also recommended these changes.
Within the women's movement some felt that this presumption must exist for all
cases of rape while others»felt that it could be confined to cases of custodial rape
and rape of a minor, of a pregnant woman, and in cases of gang rape. Some
groups also wanted to broaden the category of aggravated / custodial rape to
include within it, rape by men in positions of social and economic authority over
the complainant. This would include caste rape, and revenge rape by employers,
landlords etc.

(b) It was demanded that Section 155(4) of the Indian Evidence Act, which
allowed evidence relating to the character and past sexual history of the
complainant to be produced in court, be deleted. This evidence always fed into a
prejudicial mind set in court where in effect, a woman's sexual past became the
basis to judge her ‘character’ and became reason enodgh to doubt her evidence.
(c) The organisations also demanded that marital rape be included within the

definition of rape.
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(d) Changes in the law of procedure, recommended by the Law Commiésion in
its 84th Report, were endorsed and included in the movement's demands for
change. These changes in the Code of Criminal Procedure and the Indian
Evidence Act were primarily aimed at making the investigation prccedures more
sensitive to women and. girls and facilitated the recording of the complainant's
evidence in a sympathetic, non-hostile envircnment.

(e) The Law Commission and women's organisations also strongly urged that

police perscnnel who did not record the complaint of investigate properly

deserved punitive action.

While some of these suggestions were accepted by the government, other
demands, such as deletion of Section 155(4) of the Indian Evidence Act,
inclusion of marital rape within the offence of rape, changes in procedure and
making police personnel accountable, were not accepted. The concept of
custodial rape was introduced in the law and higher minimum and maximum
punishments (ten years to life) were stipulated. The Indian Evidence Act was also
amended to shift the burden of proof to the accused in cases of custodial rape

after sexual intercourse had been proved. The law was changed to stipulate that

all rape trials would be held in camera.

Subsequent years highlighted how even these limited changes did not produce
the desired results. Inspite of the fact that minimum and maximum punishment

were prescribed by the law, sentences awarding less than the mandatory



minimum continued to be the norm. Even after the amendments, rapists

continued to be punished with three, four, and five year sentences.
Most importantly we realized how inadequate the law was to address the issue of

sexual assault. The definition of rape did not even include within it, rape by
insertion of objects into the vagina and anus, oral sexual intercourse and forced
anal intercourse. Child sexual assault, which often did not include penetration by
the penis into the vagina but included fingering, oral sex etc. was not considered
rape by the law. Case law was indubitably bound in translating 'penetration’ as
penile. All other violations did not get included into the definition of rape, and
children where the most poignant victims of this exclusion. The procedures were

also wholly inadequate to deal with the interrogation of children and women.

In these circumstances, the National Cemmission For Women organized a
seminar in October 1992 on child rape pursuant to which the NCW set up a sub-
committee to make recommendations on the law relating to child sexual assault.
The sub-committee submitted its report in August 1993. While addressing that
within the existing legal, social and political context, justice for rape victims
seemed impossible, the sub-committee attempted to redraft the law relating to
sexual assault in the Indian Penal Code. The committee realized that the entire
law relating to sexual assault would have to be redrafted if child sexual assault
had to be included as an empirical reality. The very definition of rape and

molestation in the Indian Penal Code was defective and limited and needed to be
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changed for children as well as adults. The definition was archaic, since it saw
molestation as sexual assault with the intention to "outrage the modesty of a

woman". The sub-committee made the following critical recommendetions;

(a) The committee redéfined and expanded the definition of rape and included
within it the gravest form of sexual assault, penetration into any orifice by the
penis and penetration by an object or a part of the body into the vagina or anus.
(b) A lesser form of sexual assault was defined by the committee to include
touching etc. for a sexual purpose. This section sought to replace the existing
section relating to molestation (section 354) in the Indian Penal Code.

(c) The committee also’redefined exhibitionism and "eve teasing" to include
gestures, words and sounds with a sexual purpose.

(d) Making a child perform various sexua! acts was included within the definition
of sexual assault.

(e) The category of custodial rape was broadened to include other forms of
aggravated sexual assault. Under this protracted sexual assault, which usually
involved the minor being sexually assaulted over a period of time, was included.
Similarly a category of sexual assault on a pregnant woman or on a female
suffering from mental or physical disability was included. It was also suggested
that sexual assault by a person in a position of trust, authority, guardianship or of
economic or social dominance should be viewed as aggravated assault.
Similarly, sexual assault during which grievous bodily harm, maiming etc. occurs

or sexual assault which endangers the life of the victim was included therein.
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Punishment was a critical area, which needed to be addressed in consonance
with the nature/gravity of the assault, and the age of the victim. The sub-
committee therefore made requisite recommendations on punishment.

(f) The committee included marital rape/sexual assault in the definition of sexual
assault by not excluding it in the present section of rape in the IPC.

(g) The sub-committee also reiterated the demand for deletion of section 155(4)
of the Indian Evidence Act which allows evidence regarding the character and
past sexual history of the complainant during the trial.

(h) Recommended procedural amendments included:

i. Interrogating the complainant only at a place of her choice and in the presence
of her friend or family or whoever she felt comfortable with/or wanted with her.

i. The interrogation be carried out only by a female police officer or by another
woman social worker.

i Standardisation of the medical examination of the complainant and the
accused. The committee gave the details of the nature of the facts that should be
included in the medical examination.

iv. The committee suggested that any available doctor should be allowed to carry
out the medical examination with the complainant's consent. In fact the
committee made it mandatory for the doctor to examine the complainant if asked
to do so.

v. It was recommended that if a police officer refused to register the complaint or

investigate properly he should be punished.



(i) Finally the committee suggested that the procedure for recording evidence of
a complainant in a case of sexual assault should be changed to make the court
environment less hostile to both women and children so as to create an
empathetic atmosphere in which they can give evidence without fear. It was
recommended that thé complainant be allowed to have a trusted person with her
during in camera proceedings. The committee also recommended that especially

in the case of children, the complainant should not be forced to give her evidence

in the presence of the accused.
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(j) The committee redefined consent to mean the unequivocal voluntary

agreement of the woman to engage in the sexual activity in question.

B. REDEFINING RAPE: A CASE IN POINT

In the history of legal reform, the fountainhead of change has often been one
pivotal case, which has either through its human tragedy, or the absurdity of
legalese and sometimes-innovative judicial interpretation, changed the course of

law. Renu’s' case may indeed prove to be one such case.

Child sexual abuse (CSA) continues to be a crime where social and judicial
naiveté, excludes scores of Indian children from accessing justice and protection.
Largely because the extent, the impact and the nature of the crime, elude social
acceptance and understanding. Somewhere as an Asian milieu we are loathe to

accept that many of the children we love, know and protect are vulnerable and



victimized routinely by adults whom we may also trust. But even as we struggle
with our own credulity, children’'s experience of child sexual abuse continues to

be pervasive and ignored. The judicial process and legal framework being the

least equipped to address it.

In 1994 “X”. an undersecretary in the Home Ministry, was charged with sexually
abusing his youngest daughter Renu. She was eight years old at that time. The
abuse which started when she was about five has many bizarre elements to it
including the presence of four accomplices, all colleagues of X in the Home
Ministry, who spent afternoons in a hotel indulging in various sexual acts whilst X

abused Renu. X began the abuse at his home, at night when his wife and other
two daughters were asleep and used threats, viclence and fear to keep Renu

from telling anyone. He then took her to the office during working hours, where
he continued the abuse in the lunch hour whilst his colleagues indulged in a

sexual orgy with each other in a nearby hotel.

These facts were revealed by Renu to her elder sister in June 1994 while they
were visiting their aunt in Ranikhet and the father was not present. S, Renu's
mother immediately returned home and filed a complaint in the Crime’s Against
Women's Cell in Nanakpura. X disappeared and the investigations were
discontinued due to his non-appearance. S informed the Home Ministry asking

for & CBI enquiry, through various letters, which were ignored by the Ministry. In

! For the sake of this document. the name of the original complainant in the cases described has been
changed to protect the innocent
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April 1995 S returned to the CAWC under a new DCP and with the help of an

NGO, ‘Sakshi’, the case was pursued.

Once charge-sheeted, the Session Judge found X liable to be charged with
Sections 354/377/506 '(“outraging the modesty of a woman” and “carnal
intercourse agains‘t the order of nature) and the other four defendants, two of
whom were women employees of the Home Ministry, charged with Sections 109

(aiding and abetting) read with Section 354 and 377.

RENU’S EXPERIENCE QF CSA

Both at home and in the hotel, X inserted his finger into Renu’s vagina and anus
repeatedly. Alongside this he forced her to perform oral intercourse on him.
Physical effects of the abuse were found in Renu's vagina where the medical
examination of the eight-year-old revealed, “introits lax” or a loosening of the
vaginal muscles. Emotionally she was withdrawn, stayed largely by herself and
did not interact with other children, hardly spoke and never smiled or showed
signs of childish play or happiness. Psychologically, apart from being withdrawn,
she displayed an obsessive desire to bathe which she did for hours after
returning from the office as well as in the mornings. She also brushed her teeth

repeatedly.

Sakshi counselors found Renu to be a slight, diffident child who was much

smaller physically than her biological age. She did not engage in any
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conversation and displayed fear and mistrust towards all adults. It was onI;/ after
many sessions with the counselor drawing and painting (her favourite self-
expression) that she slowly began to open up and talk about herself. Her details
about the abuse were drawn graphically and she preferred to write rather than
articulate the events through speech. She was very scared of ‘her father and
repeatedly begged the counselor to never tell him or let her face him again. She
showed visible signs of fear around men and did not like any physical contact
with women either. After six months of therapy her mother and Nana visited
Sakshi and both broke down as they told the counselor that her teachers had
noticed a big change in Renu because she had started to play with other children
and was beginning to siﬁg. Renu leamt to sing after eight years of living. Not
because she suddenly discovered music but because the protracted trauma of
her life suddenly came to an end- she was suddenly allowed to speak and cry for
help. Renu learnt to sing not because she would forget what her father did, but
because someone assured her that her father had wronged her, her pain and

fear were real and she had a right to trust adults who could protect rather than

violate her.

THE LAW

Renu’s trauma found scant understanding in the law. Legally Renu was not
raped because her vagina was never penetrated by her father's penis. All other
violations of her various orifices, which were as or more painful, and equally or

more humiliating, did not deserve to be understood as rape of her body. Instead



the learned Additional Sessions Judged ruled that “Both the acts, i.e. insertion
of finger in the anus and the vagina and putting the male organ into the mouth of
the prosecutrix are acts which are against the order of nature. In order to
constitute an offense of rape. there has to be the use of the male crgan, which
must find place in the \}agina of the prosecutrix. The word, penetration does not

connote penetration by a foreign object.” Hence section 377.

For the judge or perhaps in the eyes of law, the object of_ penetration takes
precedence to the physical trauma/damage to the complainant as well as the
nature of the relationsh‘ip between the abuser and the abused. The age of a
minor also manages to underscore legal myopia of the fact that a penis inside a
very young child may in effect lead to death. Section 377 in effect suggests that
what we are ruling against is the nature of the sexual act, not the morality and
violation of a father and daughter relationship, not the crime of sexual violation of
a minor, but how a sexual act must be performed for it to constitute ‘sex’.
Meanwhile Section 354 which refers-to “outraging the modesty of a woman” has
been added, not perhaps because the judge cannot see the absurdity of such a
section in the case of Renu but because he knows that 377 is not enough.
Adding this section in effect magnifies the legal confusion over what he

understands as child sexual abuse.

Any man or woman who knows the details of this case can experience the horror

and pain of Renu's sexual violation. The law on the other hand can only
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experience its own confusion. It is too busy unraveling which kind of sexual act is
‘normal’ as opposed to ‘unnatural’. The trauma of the child and the question of
whether there can be ANY judicial remedy to equate the impact of this

experience on Renu’s life are beyond the ambit of the court.

This in face of the fact that Section 376 (2) f) IPC was introduced to cover child
sexual abuse. But trapped in the limited definition of what constitutes a ‘sexual
act’ and therefore a ‘sexual violation', case law limited the use of the word
penetration to méan contact between the penis and vagina. Section 377 IPC was
in fact a dated law, framed to control homosexuality. Statistically research shows
that in nearly 70 percent bf child sexua! abuse cases the penis is not used for
penetration because either the damage will kill the child and /or reveal the
identity of the abuser. For all these children the law offers us two choices-: a
section against homosexuality or a crime which is labeled “outraging the modesty
of a woman” with a maximum sentence of two years. We need to explain to our
children when they undergo sexually violent, violative, humiliating and traumatic
experiences it is only their ‘modesty’ which is being damaged, not their body or

sexual integrity. That at best we can understand what happens to them to be like

consensual sex between two men.

JUDICIAL PROCEDURE
Five years have passed since the law came into Renu’s life as her guardian. X

and the four others roam free on bail, causing unimaginable fear and insecurity in
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the hearts of mother and children. Renu, despite many assurances to the
contrary by her counselors and police personnel, has had to repeat her story
over and over again before many strangers; men in uniform, the CBI, magistrates
and finally the Court. The child has relived the horror and shame repeatedly. She
was subjected to a niné—day evidentiary process (recorded in ninety-five pages)
where seven lawyers for the five accused grilled the child for long hours. She
was forcec to face the father who carried memories of acute fear and pain and
after a long procedural struggle through the High Court, a screen was allowed to
protect the child from facing the offenders directly. Her support counselor was
objected to by the defense lawyers and a special court order had to be procured
to allow a support person to help the child feel emotionally settled. After 96 pages
of recorded evidence in 1997, the defense is now raising a demand to re-

examine Renu.

Basically the judicial process amplified the lack of space that a child has within
our world of rights. Child sensitive procedures have never been addressed and
find no room in judicial guidelines. Justice is a world of adults, largely men, in a
courtroom where an abused child must give sexual details of an experience for

which she often has neither the words nor the nerve for articulation. All rights are

-articulated from the context of the accused even when their victim is a child and

in this case a daughter. And any or all interventions to make the atmosphere

child sensitive are met with mistrust and legal dogma.



ATTEMPTED RECOURSE

The complainant’s mother filed a criminal revision before the Delhi High Court
and on 23.5.95 the Hon’ble High Court rejected the same as a case of rape, a
view upheld by the Sup'reme Court of India on 2/12/96. At the same time, the
Supreme Court in Sakshi vs. the U.O.l has been asked to consider the legal
implications of such a narrow interpretation of rape on the equality rights of
children who have undergone the experience of child sexual abuse in contexts

similar to that of Renu.

C. FROM THE SUPREME COURT TO THE LAW COMMISSION OF INDIA

The Supreme Court pre-determined the outcome of Renu’'s case: repeated
finger/anal, finger/vagina and penileforal penetration of a daughter by her father
cannot be viewed as rape. At trial, the only charges which remained against the
accused were that of committing an unnatural offense (s.377) and “criminal force
with intent to outrage a woman’'s modesty” (s.354). Clearly an impact-based

approach to sexual abuse was wholly absent.

The court’s perception contradicted women and children’s fundamental rights of
equality (article 14) and life with dignity (article 21) under the Constitution of
India so Sakshi opted to file a writ petition in the Supreme Court of India. Renu's
case became illustrative of what was problematic with the law on rape, especially

where it was used to negate the experiential reality of children and sexual abuse.

A technical approach to rape led to scientific outcomes with little or no
consideration given to the sexual reality of women and children in abusive

- situations. With the rising incidence of child sexual abuse and in the absence of



any legal amendments, Sakshi called for judicial interpretation of rape For the
purposes of the writ, subject to amendments in the law, an interpretation was
needed to address sexual abuse in terms that captured some part of that reality.

In that context, Sakshi's writ asked the court to interpret the existing section on

rape (s.375IPC) by:

...... declaring... that “sexual intercourse” as contained in section 375 of the
Indian Penal Code shall include all forms of penetration such as
oenile/vaginal penetration, penileforal penetration, penile/anal penetration,

finger/vaginal and finger/anal penetration and object/vaginal penetration;”

« directing law enforcement agencies “to register all such cases found to be
... falling within the broadened interpretation of “sexual intercourse” .... as

offenses under sections 375..." etc. of the Indian Penal Code, 1860 (that is,

as rape).

The writ was filed in January 1997. After two to three hearings before the
Supreme Court, Sakshi filed three precise issues for consideration. The first two
focused on judicial interpretation of sections 375/377/354 IPC while the third
addressed the need for law reform. Based on the issues presented, the Supreme
Court directed the Law Commission of India (LCl) to consider whether the rape

section could be interpreted to plug existing loopholes or otherwise to suggest an

amendment to the law.

The LCI opted for the latter task. At this point Sakshi, along with IFSHA and
AIDWA participated in two significant discussions on amendments to the law of
rape (on 7.09.00 and 17.09.00 respectively). Prior to the meeting, the LCI
forwarded their own proposed draft which was then compared with an initial draft
prepared by Sakshi/lFSHA/AIDWA as representative organisations (R.O.'s). The
R.O. draft was based on an earlier draft of the NCW sub-committee on Child

Rape (1993) and the Law Commission proved to be open and receptive to
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several of these suggestions. Most significant was the LCI's own conceptual shift
from “rape” to “sexual assault” in any proposed amendment, a view consistent
with the larger trend in sexual assault laws around the world. Unfortunately some
outstanding areas were left to be considered in the subsequent draft proposed by
the LCI which were responded to. While some of these were incorporated into a
final draft forwarded to-the Ministry of Law, Company Affairs and Justice on
25.3.00, a full copy of the R.O. responses was not attached to the final

submission.

Below is a summary of areas of key areas of agreement between the LCl and
R.0.’s and those areas which persist as outstanding issues in the LCI proposal.
As the final draft has already been forwarded to government,
comments/suggestionsf/ideas are invited on those areas which require further

clarification to be submitted to the government.
i. Key areas of Agreement:

a. Changes in the Indian Penal Code

-\

. Changing the language of sexual offenses from rape to sexual assault so as
to cover various forms of sexual assault beyond penile/vaginal penetration.
2. Punishment of sexual abuse of young persons in a position of dependency to
others.
3. Criminalising sexual harassment

4. Deletion of section 377 IPC (Unnatural Offenses)

b. Changes in Criminal Procedure Code:

1. Sensitive procedures for recording of statement of female sexual assault

complainants
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Presence of relative/friend or social worker of complainants choice to be

allowed for recording of statement of male under 16 or of a woman

complainant
Specific procedure for medical examination of a complainant and of an

accused

c. Changes in the Evidence Act:

X

2.

Character Evidence of @ woman's removed (deletion of 155(4))

Cross-Examination on a complainant's previous sexual history, character or

conduct, not permissible

Il. Key Areas of Disagreement:

1.

PROCEDURE/TREATMENT OF CHILD SEXUAL ABUSE CASES:

R.O. Recommendation:

a.

N/

To ensure children are not subjected to the trauma of adult yardsticks in the
process of a criminal trial for child sexual abuse, the R.O.'s suggested

amendments in the existing law ought to consider the following:

Ensure an appropriate and safe environment in which a child can depose.
Record a child’s statement (in the presence of a child support person) at the
earliest possible time. For this purpose, permitting use of a videotaped
interview of the child’s statement.

Allow a child to testify via closed circuit television or from behind a screen to
obtain a full and candid account of the acts cqmplained of

The cross-examination of a minor should only be carried out by the judge

based on written questions submitted by the defense upon perusal of the
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- testimony of the minor with sufficient breaks should be given as and when

required by the child.”
» Establishing special courts to address sexual assault with specially trained

personnel

Law Commission Response: The said suggestions were viewed largely as
“impractical” by the Law Commission in its present report. However, in response
to the first suggestion, the Law Commission has, suggested the following proviso

to the section 273 of the Criminal Procedure Code:

‘Provided that where the evidence of a person below sixteen years who is
alleged to have been subjected to sexual assault or any other sexual offense, is
to be recorded, the court may, take appropriate measures to ensure that such

person is not confronted by the accused while at the same time ensuring the

rights of cross-examination of the accused.”

The proposed amendment is based on considerations of “an accused'’s rights to
natural justice” according to the Law Commission but fails to take into account
the larger substantive equality rights of a child which are subject to harm,
prejudice and disadvantage under the existing process of criminal trials for child
sexual abuse. It projects the rights of an accused as paramount and fails to give
any consideration to the social context of children who face child sexual abuse
which is now well-documented in India and the rest of the world. At the same
time, the said proposal fails to address existing rules and procedures which are

harmful to the interests of a child witnesses in such cases.



b. R.0. recommendations: On presumptions of age (which often work against
young persons who are sexually abused) bail (especially in cases of family
sexual abuse, time bound hearings (given the tender age of children involved),
the presence of support persons, punishment and aggravated sexual assault

have not been addressed by the existing report.

L.C. Response: These have been largely viewed as “impractical” or to be left to

judicial discretion.

2. PUNISHMENT

a. R.O. Recommendation: it was suggested that the proviso to sections 376(1)
and (2) which confer discretion on the court to award a sentence less than the
minimum punishment should be amended, so that the Court in exercising
discretion to lower a punishment, should not reduce the same to less than a
minimum of 5 years or 7 years respectively. The R.O.'s were especially
concerned by the low sentencing outcomes in trials affecting sexually abused

children.

L.C. Response: “Though the representatives of Sakshi and other women'’s
organisations have suggested that we should delete the second proviso to
section 376(1) and the proviso to section 376 (2) (which confer a discretion upon
the court to award a sentence less than the minimum punishment prescribed by

the sub-sections), we are not satisfied that there are any good reasons for doing



so. Any number of situations may arise, which it is not possible to foresee and
which may necessitate the awarding of lesser punishment.... Nor is there

justification in the criticism that such discretion once conferred is liable to be

abused or that it will always be misused to help the accused.”

b.
R.O. Recommendation: The expansion of aggravated sexual assault wes

recommended so as to include additional special categories (Pregnant Women/
Persons with Disabilities/ where grievous bodily harm is caused of sexual

violation stated to be as under:
i “sexual assault on a woman who is pregnant” irespective of knowlecge

L. C. Response: The L.C. has retained the existing provision as “sexual assault

on a woman knowing her to be pregnant”

“Comment: No explanation has been given as to why the element of “knowiedge”
has been retained especially given that human rights offenses are now
universally viewed in terms of the impact of an offense rather than in terms of the
intent of a perpetrator. The proposed changes by the L.C. retains emphasis on
the intention of an abuser over and above the impact on a pregnant complainant

which is the same irrespective of the intent.
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ii. “sexual assault on a person who suffers from a mental or physical disability”

L.C. Response:

ii. The Law Commission has not dealt with this proposal. At most it hes stated,

“while committing sexual assault causes grievous bodily harm, maims, disfigures

or endangers the life of the woman or minor.”

3. CONSENT

R.0. Recommendation: For the purposes of sexual assault, it was proposed

that “consent” be defined in the statute as "unequivocal voluntary agreement” by

a person to engage in the sexual activity in question.

L.C. Response: “We are however of the opinion that no such definition is called
for at this stage, for the reason that the said expression has already been

interpreted and pronounced upon by the courts in India in a good number of

cases”

4. DELETION OF S.354/509 IPC

R.O. Recommendation: With the expanded definition of sexual assault,
outdated Sections 354 (“criminal force with intent to outrage the modesty of a

woman”) and 509 IPC (insulting the modesty of a woman”) ought to be deleted.
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Law Commission Response: has retained both sections without giving any

reasons.

5. Marital Rape

R.O Recommendation: In view of increasingly visible rights of women, in terms
of equality security of person, life with dignity, freedom from cruel and inhuman
treatment and discrimination as is provided for under the Constitution of India
and several International laws and instruments, it was recommended that
married fnen should no longer be entitled to claim exemption from sexual abuse

of a spouse on the basis of marriage.

L.C Response: ‘“We are not satisfied that this Exception should be
recommended to be deleted since that may amount to excessive interference

with the marital relationship.”
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© Dear Shri Jethmalaniji,
1 am forwarding herewith the 172nd Report on Review of Rape Laws.
2. In Writ Petition (Crl.) No.33 of 1997, the petitioner, “Sakshi” an o‘rg?misatio.n
interested in the issues concerning women, approached the Supreme Court of India inter gl%g
y for directions concerning the definition of the expression “sexual intercourse” as contained 1n

section 375 of the Indian Penal Code.

3. The Supreme Court by its order dated 13th January, 1998 directed the Law
Commission to indicate its response with respect to the issues raised in the above wrt

petition. The Commission filed an affidavit dated 28.7.1998 setting out in extenso the
portions of its 156th Report on the Indian Penal Code dealing with the issues in question. In
the said Report, the then Law Commission (14th Law Commission) did not agree with the
viewpoint of the writ petitioners except in certain minor respects. The Supreme Court was
inclined to agree with the submissions of the writ petitioners that the contents of the 156th
Report did not deal with the precise issues raised in the writ petition.

4, On the directions of the Hon’ble Court, the petitioner drew up a note containing the
precise issues involved in the petition. The Commission was asked by the Hon’ble Court by
its order dated Sth August, 1999 to examine the said issues afresh. The Court observed that
the issues needed a thorough examination. By the said order dated 9th August, 1999, the
! Hon’ble Court requested the Law Commission “to examine the issues submitted by the
petitioners and examine the feasibility of making recommendations for amendment of the
Indian Penal Code or deal with the same in any other manner so as to plug the loopholes™.

S. 3 copy of the draft of comments prepared by the Law Commission was thereafter

forwarded to Sakshi inviting their views thereon and for suggesting changes uf orecedural
. nature, whether in the Criminal Procedure Code or the Evidence Act. Later on, three other
= organisations, namely, Interventions for Support, Healing and Awareness - I[FSHA, All India
Democratic Women’s Association - AIDWA and the National Commission for Women -
NCW also presented their views on the proposed suggestions. )
3
v 6. After detailed discussions with these organisations, the Commission has
recammended changes for widening the scope of the offence in section 375 and to make it
gender neutral. Various other changes have been recommended in sections 376, 376A @
376D. We have also recommended insertion of a new section 376E dealing with unlawu:

I

R
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sexual contact, deletion of section 3770of the IPC and cnhanocma?t_of punishment in section
509 of the IPC. In order to plug the loopholes in procedural provisions, we h_ave also.
recommended various changes in the Code of Criminal Procedure, 1973 and in the Evidence

Act, 1872,

7. The Hon’ble Supreme Court forwarded vide its order dated 18.2.200(? the comments
of the petitioner on the Response and Recommendations of the Law Commission of Ipdxa for
consideration. The Commission accordingly considered those comments and submitted its
further response and recommendations dated 14.3.2000 to the Hon’ble Court. Thc Report
being forwarded now also includes the said further response and recommendations dated
14.3.2000.

8. The present  Report focuses on the need to review the rape laws in the light. of
increased incidents of custodial rape and crime of sexual abuse against youngsters. The crime
of sexual assault on a child causes lasting psychic damage to the child and as such, it is
essential  to prevent sexual abuse of children through stringent provisions. T}}e UN
Conventions and various constitutional provisions also underline the need for protecting the
child from all forms of sexual exploitation and sexual abuse. This Report aims at the
attainment of these objectives.

With regards, .
Yours sincerely,

(B.P. Jeevan Red

Shri Ram Jethmalani,

Minister for Law, Justice & Co. Affairs,
Cuevemment of India’

Shastri Bhavan,

New Delhi

LAW COMMISSION OF IN!
~ SHASTRI BHAWAN
NEW DELHI - 110001

|
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[ Under an order dated August 9, 1888 made .in wWrit
Petition (Crl) No.33 of 13997, the Supreme Court of India
requested the Law Commiésion “to examine the issues raised
by the petitioners and examine the feasibility of making
recommendations for amendment of the indian Penal Code of

deal with .the same in any other manner so &8 L0 plug the

loopholes.”

1.1.1. The  petitioner ‘Sakshi’, an organisation
interested 1n the issues concerning women, had approached
the Supreme Court of India with the aforesaid Writ
Patition praying for (a) issuance of a writ in the nature
of a declaration or any other appropriate writ or
direction declaring inter alia that ‘sexual intercourse’
as contained in section 375 of the Indian Penal Code ehall
include a11 forms of penetration such as peni]e/vaéina]
penetration, penile/oral penetration, pehiie/anal
penetration, fTinger/vaginal and .f1nger/ana1 penetration
and abject/vaginal panatration and (b} to iesue A
consequential writ, order or direction to the respondants

in the Writ Petition and to their servants and agents to

register all such cases found to be trus on investigation.
1.1.2. The Law Commission was not made a party to the
writ Patition, The Supreams Court however directed the Law
commissicn, by ite Order dJated 13th January, 198§, to
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indicate its response with fespect to the 1issues ra1eed in
the said Writ Fetjtion. The Law Commission 1n its
affidavit dated 25.2.19395 brought to the notice of the
Hon'ole Coutrt that the i156th Raport of the Law Commission

on the Indian Penal Code had d=ait, {inter alia, with tnhe

issues raised in the Writ FPFetition, but since the said

Pariliamsnt the matter may be zdicdrned by a faew months.

<y

Ltetr was adlourned by three aonths. Meanwhile, the

o

aforssaid  Repoirt  of the Law Commission was placed on th

tabie of both the Housss of Farliament. Thersafter, the

Law Commission filed its affidavit dated 22.7.938 setting
OUT 10 eXTENsSO ThHe OOrtions Of The £a2i1d Report dealing
with The Jssues in guestion, Sufiice it to say that by

ATh  Law Commission;

and large the then Law Commission

did not  agres wWitit the viewpoint of the writ petitionsis

EXCepl G0 Ccertain mincer respEois which would be indicated
at tne appropriate stags Jater, IT ig after considering

STr

<

the said affidavit and the afiTidavit Tiied by the Min

Hon'bl

(]
d

JUSTTCe A Company Aftvairs, that th

Court passed the aforesaid order dated Sth August, 18S3.

t.i.s, The ardes of  the Hon'bie  Caouiri  records Ths
Statemsnt  oOF Lhe jearned counsel Tor the writ petitioners
o P S g

that Cive  contents  of  the i56tn  Repovrt .of  the Law

COMfissiaon  were Lpown to  the oetitionsers, but  since
;.'.‘.“.-.j-j;-,g : o B A T e ReaeT J1a 60 A= a3 ST TS prelise
TESSLSS CATSed i Tre WEATT OeTATAOn, A requesT was mads Oy
the Counsel Tar T Dot i T o to 2ok TurTier
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.

_conéjdﬁration of the issues by the Law Commission and the

Government of India. The Court was inclined to agree with

the said submissions. The Court also noted that the 156tn
Report was submittad by the Law Commission prior to theose
igsuss baing referred to the Commissian and  Turther Taat

Aaw Commission did not in Lerms

r-

tihe s3id Report of  the

-

deal with various aspacts of The issuss raised 10 the Wost
FPetitioi. The  arder Turiher  recocded that At Tihe
suggestion of  The Hon'bie Sourt, Tie petitionss did draw
D A NOTEe CONTatniad Liwe Dracisse 183Ges invoiveg  in Tas
Writ Petition a3 weli A4S ather connecied issuss.  AfTTer
perdsing the sams, the Court asked the Law  Commission  ©0
X AT NS T SATG TSS1as AT sy, A Cony Gl The TOrecCtse
issiies’ with Trne ApLendix and aiTidavit wetrs sent to The
SeCretary, Law COMMiSSian Wil 2 regiiest To DIAale The S2is
LetTore Tie Chasrman or The Law CommisSsion  Tao
consideratian, T was aiso gbserved  that Tie LAaw
Commissian may, 17 S0 advised, cCali upon the peTitTionsr TO
ASSiST Gt N SUCHh MARNSr  as The  Commission ThoWSnt
appropriate.  The issuss, the Court  observed,  Tnesc a
tharaush ex . T matTer was accordingiy
&Jj‘.’-'.t'!"":;ﬂ' T TiC S MONTAS within winich pEciod the —aw
Commpissian  wis  <.necTed  To0 SuDmit 1ES resSpoase ta The
Hon'oie Court,

Tated, TRe ardes o7 The Ron’bie SolcT was orecsivaed DY T
Selrsiary O UMD L2e SomWmissioen Qo 15.3,.53 0 and Dialed
ne7ace Tie Jhatiraz
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1:8s "Precige issues”.- The ‘precise issues” submitted

by the petitioner before the Court and which have bean
sent to the Law Commission for consideration sare divided

inte three parts  (Annexurs-A). Part I carries the title

"Precise issies submitted for consideration of the Law
Comnmiission and the Governmsnt of India”. Fart II carries

the heading "Existing inadequacises”™ and Part III is titled

Suggestions for amendment to the Indian Fenal Code”. we
shali set  out  1n brizfl the substance of the submissions

OF _the Law Zommission and the Government  of India.- (1)

Having regard to tihe widespread pravalence of child sexual

abuse, Woiild 1T nQT be aporopriate to include all forms of

ceNetration SUCh as penf]e/vagina] penetration,
nenile/oral peanstration, penile/anal penstraticn,
finger/vagina and Tingsr/anal penetratioﬁ and
cbject/vaginal penstration within  the meaning of the

exXpression “panstration” in the Explanation to saction 375

- - - ™ Yo - - - - - T : 1

o the  IPC, The  rastrictive interpratation  of
€ e S =y 2 —_te = - - . 5

D2 Ty AT 100 N The Explianation to section 2375 defaats

the very purpose and object underlying section 376(2)(f);
VZ Is T ot wrong to classify the penetrative abuse

O & ch1id beiow the age of 12 as unnatural offemce unde:

1

_':‘-r.' - ’:7“ T o A e - - - - - s - -

SECLION S IO D0 A3 Outiading the modesty  of  a YOO
Linder S G 254 = e } G T
ind=y sectian 354, depanding Upon  thea  ‘type’ oOfF

penstration ignoring the ‘“impact’ on such child.
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(3) Is it not wrong to continue to treat
non-consensual penetration upon such a child as offence
under section 377 IPC on par with c<ertain forms of
consensual penetration (e.g. consensual homosexual sex)
where consenting party can be heid liable as an abettor or

otherwise.

1.2.2. ‘'Appendix A appendsd to - Part I contains thrse

notes, which we shall refer to in seriatum:

Note 1: The Explanation to sections 375 and 376 says that
“penatration is sufficient to constituts the Sexus
intercourse necessary to the offence o

Criminal Law {Amendment) Act 1883, raping of a woman undesr
twelive years of age was made punishabie with rigorous
imprisonment Tor  a term which shall not be iess than ten
ysars but wnich may be for 1ife in addition to Tine. in
such a situaticon, it wouid be appropriate to broaden the
meaning of penetration to include not only vaginajl
penetration but also anal and oral penetration as well as

penetration by ainy part of the body or Dy any objact.

Note 2: In a vast majority of child sexual abuse cases the

i (

penetration is other than penile-vaginal, Such
penetration causes lasting psychic damage to the ©
In such a situation, a restrictive meanino attached T

penetration is l1ikely to prova inadequate.



s

0 = 3/

Note 3(a): The 156th Report of the Law Commieeion has
recommended that penile/oral penetration and pehilé/anal
penetration be covered by section 377 1PC and that finger
penetration and object penetration into vagina or anug can
be adequately covered undsr saection 354 with a more gevare

punishment. "'This recommendation requires reconsideration.
such a restrictive view fails to take into consideration

sevaral forms of child abuse and the further fact that

verv often the sexual abuse oOf children 1is by per&ons

known to them. Ae a matter of fact, rape 1is really

intendad to humiljate, violate or degrade a woman

sexually. It adversely affecte the sexual integrity and

autonomy oV woamen and children. The aforesaid
recommendation of the Law Commission therefore defeats the

object und«-lying the Criminal Law (Amendment) AcCt,

Vet

g

<

1 which inserted sub-secticn (2) and in particular

[Ae]

R

23

clause (f) thereof in saction 376. The above

recommendation also doas not take into account the fact

that a child of tender years can not discern the degree of
difference in terms of which orifice of  hers ie
penetrated, Car tain  instances &are then eget out 1o

illustratse thg aloresaild point.

Note 3{(t): Undar this note, the petitionar has sought
to argus i tha light. of the instances mentioned under
Note 3{(r. tha. the $536th Report of the Law Commiaesicn

equices sooonsidaration,
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1.3, .. 'Part I11: Existing Inadeguacies.-

.

various

N

'1hétances,.sét out in Appendix-B to Annexure—-A (a copy of

the submissions of Sakshi including Appendix-8 is encloseq

g not

herewith) to this part, the petitioner argues, would

amount  to  rape  and  perhaps not even TO natural offence

under section 377 or Lo Outraging the modesty of a4 woman
under section 334, 1 View o7 the 2xisting law. They
might Just be a Timited form of assault or criminal force,
IT at ail, thoiugh 211 the said instances are of & Srave
nature ang SXTrae disturbinag, It 13 therefore
necessary that tnsrs should be 3 rethinking on this  issue
and tie offence of  ‘sexual assauit’  should be more
orecisely devined a0 its parameters indicated

iLd, Fairt 117 SUGGE ST i aas Tor amendment Lo
105140 Penal Code.- This part  SETS  oUT The  SEVECE)

amendments Droposed by the petitioner.

that thay seek To substitute the definition of ‘rape’ with
the definition  of  ‘sexual  assadit’  and make it gender
AEUTral.  The object is o widen the scope of the offence.
The expression ‘coasent’ s also sought to be defined. A
NEW  SSCTION SECTIOn 3734 with the heading 'Aggravated
SERUAT 2324011’ 12 SOughT to be created.,  This new offence
SEERS Lo synTihesise the offences  now categerised under
Sub=section {2 o7 section 2373 3z wzll as sections 3768 To
3760

IR

-
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CHAPTER TWO

INVITED ON PROPOSED PROVISIONS

constitutional provisions. -

2.1. UN  Convsntiaon  anad

—

m
4]

Several ca

Caused grave concern to the humanity.

Convention on
ordains the Member

forms of

D
(<]
o
/1]
-

Partiss Aare

of child abuse have all over tha world have

Articie 34 of the

o7 Tth Chiid {20 November 185G

1

Tates TO protect the child from a11

sexual sxploitation and sexual abuse. For thess

fequirsd to

bitateral and multilateral measures

{a} The dirducement or coercion, of a child ©o
€ngdage ih o any uniawiuy sSexual activity;

(b)) The

prostitution or other unlawful sexus

"~

The

c)

childre=n in

-—
ol
m
C
t
—
y]
i
omn

expioitative use of chiidren in

pornographic performances and materials.

21,5, Article 35¢
the Directive £rj

CUEy Goeat aeed Tor tightentng The
r2lating T <chifd sexual aouse oF
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Draft of the iaw Commission's ofoposals.- on - a

consideration of the ‘precise issue

Court and aiso taking into

proposed new sections, namseiy, sections 375, 378, 3784,
78R, 3760, 3760 in substitution of the existing secbions
A73 o 3740 agd algo  siuggested A  new  SeCLion, SeChion
Jree; Tie pUroort of Lhese asw sections 1S Lo Siibhstitate
the ‘:‘flr’-:l-l‘:":‘ of ‘vane’ i SeCh 10N 275 witin e OiTence
of ‘sexial Assauit’ by Inciudioag AVY Kiods af gensteation

or urethra of ancother, whetoaer DY 4

Oody QO by an Oodect, [
Y, g A
< =g e s -~ . b 5 8
1ed Vi e VG i e CNance [EEl
O . = e @ & - o 0 VI
SeChLian 37D, Sections 3T0A AT08, A7A0 ANG AT60 ar=

Theim TO Tae Cnandes

- e s = - o
DOV ISTOons, D

amended

- e e L= o - - - -d I i T - - - e e - - - - --_ - - - - -

QUL TN TRe SAT0 SSCUTI0n TS QO TLed wh “h sexua ottt

2 (o 4 < - - - S - e o | = - - &

Ll s Zin & VoW "J‘-_-;'-_l,— - CaOO v O e SATD JUrAarT o was

Torwarded A e P R £olfoom % 3 % 3 S cas 1 o R ¥

Co= Arded 0 SAaaSail O 27 ,a,58 Amg Thev weos TaviLed ot A

S eSS Yy B -t A o Sl e T . S
SIS S vt O DRGNS B B 1T wAas 1,||]1‘_‘C‘l_':,,j ThAat Lhe
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discussion would not only be with respect 1o the draft

prepared by the Law Commission but that they ehall be free

to put forward their other suggssticns and ideas, if any,

and further thev could also tring representations of other

women's organisations, along with them, for discussion.

Accordingly, threae persons, nameliy, Ms Naina Kapir

(Girector, Sakehil, M Jasjit Furewal {Director,
Interventions for Support, Healing and Awarsness —  IFSHAD
and Me Kfffi Singh (411 India Democratic wWoinen ' s
Assaciation - AIDWA) participated in  the discussicon, o0
behaii of their respsctive organisations. Al1 the thres

suggestions 10

organisations have also put forward their 3

4ad Tiled betore Trhs

~~

wiriting - apart Trom what Sakshs

Sipereme Court.,

We may mention that hereatter whenever we

or refer to Sakshi, it means not oniy the Sakshi, but a1so
the two other HGm;ﬁ'S' crganisations, namely IFSHA
(Interventions Tor Suppoit, Healing and Awarsness) and
AIDWA {411 India Democratic Women's Association) as  weid
as  the National Commission fTor Women (NCW), who were aiso
neard on the proposals conizained hevein,

2uds Views oFf the "Saksni’ oin the IFC ;ro&isions.— aon
the Tirst day of nearing (132.5.8%), the gaid thres persons
expressed Their zooreciation of the draft prepared by the
Law  Commissicon 2Tating mhat it was A Sdbstantizal advancs
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- on the subject and met many of their ideas. Even €0,

‘after a good amount of discussion, they came forward with

the foliowing changes in the said draft:

ccaulted - referred to 1in

~~
3]
~—
—
=
D
8]
({e]
1
Q
t
vy
1D
As)
i d
0
(v}
>
Qi

clause “sixthly“ in section 375 and in Explanation {(2) ©o
75 and in section 376(1) (where the age of  the
to) - shouid be raised to 81X

Raising the 2271d ag2 to 2ighteen may not be appropriate.

(b} A provision must be inserted to the =ffect that it

presums it Lo o0e S0 A pravision on the 1ines of s=ction
11dA of the Evidence Act be suggested

{(c) in the definition of sexual assault in s2CTion
375, theire shouid b an  explanation <saying that
penetration shail mean penetration to any exTent
whatsoavet inasmuch the penetration is never complets in

the cass of chiidren.

) Sxnienation {2} to dratt sechtion 378 (which <says
tihat  sexual  intercourse by a man with his own wife,
wifte not peipg under 15 vears of age, doss not  amount  to
ial assault) should e deleted, Forced sexua

witTe should equaliy  bs

N

INTerCcourse oy oa nusband wito fi

- P

treated  as a0 ITTEAcs Just o as oany physical violence Dy 2
Ausband  against  the  wifs s treated as an offencs

Following the same 1ogic, they submitted that the words

-——
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“unless the person subjected to sexual assault 16'hi8 own
wife and 1is not wunder 15 years of age in which case he
shall be punished with imprisonment of either description
for a term which may =xtend ﬁo two years or with fine or
with both™ im section 376(1) of the Law Commission’s draft
[adaptatioh of the existina section 376(1)] should also be

n 3764 should also be deleted, they said,

eleted. Secti

)

on the sams reason

na.

s

In the first proviso to draft saction 376(1) {in

-~~~
T
Nav

tihe draft of the Commission), the words “the father,

arandfathar .or brother” should be substitutsed with th=
words “a person holding position of  trust vis-a-vis Lhe
other person” and further to add an explanation saying
that the said expression shail include father/step father,

trother/step brother, teachsr, instructor, guardian and
]

the 11k

4

.

N

() consent should be defined to mean “unaquivocal

voluntary agreemant”.

Z2.3.%., A copy of the nandout given by the persons

mentionad in paicagraph 2.2.1, supra of this chapter, on

the Tirst date of meeting is placed at Annexure-C.
2.4, Views of the "Sakshi” on the relavant Orovisions

of  the Code of Criminal Procedure and the Indian Evigencs

“

.= AL the 2nd of the discussion on the first  day,

o
(o}
i+

was indicated to the persons mentionsd in para above that

(]

g Pl A0 5 i P oy P PR
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Hf”fhey wished to suggest any changes of a procedural

néture, whaether 1in the Criminal Procedure Code or in the

Evidence Act, they could send the same by the next dJdate,

September 199S. Though the

ct
=

)
-

7

IIl
Vil

which was specitied  a:

:
]

el
M

“precise issuss” did not speak of any <changes  in

procedural lawe {(and was conTined to amendments to Indian

Fenal Code anly ), W2 werse of  the opinion that uniess
CErTAIN changes are  effected  simultanecusly in the
relevant provisions of the CrPC  and Evidence ACL, tThe
purposs  undsirlving the chanass in the substantive law IFC

It is for this reason tnat we

cuggested to - Sakshi to COMms forward with their
suggestions, 1T any, Tor amendment of procedural laws 1o

""" in substantive

achieve the ourpose dnderiving  chanaes
Taws. Accordingiy, they cama Torward with as
suggestions proposing amendmsnts not only in
Frocedure Code and Evidence Act but also  in the Indian

The oprocedural amsrndmeints

suggested py them ara to the Tollowing effect:

(el The  24th Report of  the Law Commission  had
siiggested chat wnere tha statement oF a giri-victim  below

it should be done by a

- = - -

twelive  vears oF  age is recorded,
woman poiice officer or py a woman belonging to  an

organisation intsrested in The cause of women or children.

Tre SA recommendation shoujd be Accepted with o
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(2) The present proviso to sub-section (1) of section

160 of the Code of Criminal Procedure should b=
substituted by the following proviso:

“Pravided that no male parson  under the age of

st vears or a  woman  shall be required to

SIXTeeh
attend &L any place othar than his or her home or
place of his or ner chojce,

be inserted in section 160 CreéCc to  the effect that ths

statement oF a maie person wundse the age of

recorded only in the presence of a rejative, a friend or &

social worker of the person’s choice.

; A New secTion nameiy, section 1644 should ©=
inserted in the Code of Criminal Procedure stating that as
is reported to a Police

nerson, he shail  have the person (allegedly  assaulted

sexusaiiv) examined medicaily by a registered medical
itioner and that such medical  peactitioner  shail

QF&Q?

ot

aftter  duse examination, prepars a repor

setting out the

various specitied particulars. This propesal is a siight
modification of the recommendation contained in the 24tTH

"t of the Law Commission.
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(6) . Bub-sections (1Aj, (1B); (1C) and (1D) ehould * be
1ﬁsert662 1n section §3 of the Criminal Procedure Code as

recommended by the 84th Report of the Law Cqmmiee1on. with

necessary adaptations.

(6) while granting bail to a person accused of sexual

one of the conditions which should be imposed by
in the

assault,

the court shall be that such person shall not be

proximity of the person assaulted.

(7) In the case of gsexual assault, there shall be no

interference with or disturbance of the natural habitat of

the person sexually assaulted by or through = the criminal

Justice process.

(8) The investigation and trial of sexual offences

should be time-bound and ehould be concluded within six

months.

(9) The expression ‘social worker' shall be defined to

mean a woman interested 1n or working for the cause of

women and/or children and who is familiar with issues of

vioience against women and cihildren.

(10)(a) A new section 114B should be introduced in the

Evidence Act stating that where 1in a prosecution for

aggravated sexual assault under sectione 376A to 376D of

the IPC, the questior, is whether the person so assaulted

40
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consented to it and where such person states before the
court that he/she did not so consent, the court sehall

presume it to be so.

(b) Clause (4) 1in section 155 to the Evidence Act

(which permits the person accused of rape or attempt to

rav1eh to prove that the prosecutrix was of generally

immoral character) should be deleted.

(c) In eection 146 of the Evidence Act, eanother

clause, namely, clause (4) should be added stating
expressely that in a prosecution for sexual assault, 1t

shall not be permissible to adduce evidence or to put

questions in cross-examination of the person assaulted

with respect to his/her previous sexual history, character

or conduct whether to establish consent or otherwisa.

(d) The absence of a medical report in the case of a

sexual assault shall not be a factor against the

complainant/person assaulted.

(11) There should be a provision either in the CrPC or

in the Evidernce Act to the effect that a minor who has

been assaulted sexually, should not be required to give

his/her evidence in the presence of the accused as it will

certainly traumatise the minor. Steps should slso be

teken to provide an appropriate and safe environment in

which the child can recover.

44
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.*geéiua1’ assault should be racorded at the

43

7(}2)f;:fThe‘ftestimony of a child who 1is subjected to

earliest

opportunity by a Judge/magistrate in the presance o7 2

N

friend, relative or social worker whom the minor Trust
For a proper implemantation of

vidaotaps/circuit telavision should be provided.

Ju]
=
hd
N
2
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where the child is to be cross-examined, thea
i1 be handed  aver to the dudge who shall,
Lhose ausstions  to the minor. whi
evidence  of  the minor, appropriate breaxs should ad

given to make the minor fasi comfortabie.

Ci30 ATl cases ofF sSexual assault  should be  tiied by
special courts which shaii be wanned by Judass,
prosecutors and counsellors, ‘soscially trained/sensitisead
T 1ssues oF sexual assault’,

{(1a) A new offence should be created by appropriately

amending section 188 IPC making it an offence for a public

servant to Jisobey the direction of law piohibiting the

sUmmoaing of a minor/woman at any place  other  tharn  hsr
place of choice and 21s0 a public servant wie disobeys zny
direction  oF  law with respect Lo the mannsc in which the

tion concerning a minor shail be conducted,

2.4.1 Ciscussica_on The suagsstions of “3akshi”. - Each
N T 20O v SiCaes T S WSS TS s s 1 Toae _.I:)ﬁ\n'l]‘SS‘iC"_
Voo Tha oprasence ov tihe three Qe Sans CencessnTing Organi -

the liaht o7 tne
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84th Report of the Law Commission as well as the 154th
Report of the Law Commission. While we egree with some of
the &foresaid suggestions (a&s would be evident from the
recommendations set out in  the succeding chapters), we

find ourselves unable to agree with ail of them.

2.5. views of the Nationz] Commission for Women (NCW
invitad.- The Law Commission would also wigh to put on

record that befora finalising their recommendations, the
Law Commiesion had alsoc sent a Jetter tTo the Nationad
Commission for Women (NCW) enclosing the aforementioned

draft (prepared by tha Law commission) {Annexure-B) &nd

inviting them to come and have a discussion with the Law
Commission on 16.5.98. The National Commiséion for Women
deputed their Joint Sacretary, Ms Leena Mehendals. One of
the Members of tha Law Commission, Mrs Justice Leils Seth,
heard the Joint Secretary and also asked her to put her
ideas/suggestions in writing. Accordingly, the NCW sent a
set of suggestions 1in writing signed by the Joint
Sacretary. A copy of the said proposals 1s appended

harewith (Annexurs-g).
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CHAPTER THREE

Changes recommended in the Indian Penal Code, 186Q

Substitution of definition of ‘raps’ by definitic

)
-

of ‘saexual assault’.

Not only women but young boys, are bein

increasingly subtjected to Torced sexual assaulits. Forcs

Vg)

sexual assault causes no less trauma and psychologica

damage to a boy than oo a Jirl subjecied to such OTieEncs
Bovs and girls both ars beine  subjected to orad  sexia
1nTercourse too, ACCOrding to some social activists 1iX
Ms 8hesla Barse, poth  voung airis  and bovs  are  beo
fegulariy used Tor  all  Kinds of sexual acts and Sexus

for edifTication of the faoreign tourists. Sakshi have 2@
recommandsd  for widening the scope of the offencz
section 375 and to make it gender neutral. Some  of TR
Western countries have alesady done this, It is als

necessary to include under this new definition (s2Xuz

o
(
VY
i
o

assault) not onlv peniie penetration but also penet:

30a - MAINIS

by any other part of the btody {(1ike Tinger or tos) & Dy

any other  object. Sunisnation  Te foonion 375 has 2isO
Exnianat o 2ecLiC

.

extent  whatsoever shiall

the purpose of this ssction., This is so provided o7 =
reason that in the case of children, pensTration is caes’
Complete - Tor ohysical reasonas 30 fTAar Aas The ZeosoTl
IS Cconcerned, we fave retainsd The exiSTing ExcecTion T

only  chainge made  bein

= deemed to be oenetration To

i

Ly
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raiced the age of the ‘wife’ from fifteen to sixteen. The
age of the person assaultsed sexually referred to in tThe

clause “sixthly”™ has also been raised to sixteen from

S fifteen.

* 2.1.1. We may also mention that 1in redrafting the

saction, we have stuck to the existing provision as far as

poesitbilea. Thie 1is for the reason that since these

provisions heve already heen interpreted and elucidated by

the decisions of the courts, it is better to etick to them

rather than use new expressions and new wording. i)

3
)

drafting clausas (a) to (=) in section 375, we have drawn

(
|

inspiration fraom the Criminal Law Wastern Australia.

3.1.2. Substitution of axistinag section 375 of the JIPC

recommendad.- We accordingiy trecommend that the existing

section 375 be substituted by the following:

“375. Sexual Assault: Sexual assault means -

(a) panetrating the vagina (which term shall include

the Jlabia majora), ths anus or urethra of anyv

person with -

' _ il any part of the body of another person or

bl
; i) zn object maripulated by another person

) axcept  wihers  such panetration is carried out for

{ : proper hygienic or medical purposes;



- 2y,

PGS

(b)

manipulating any part of the body of another

person o as to cause penetration of the vagina

{whicti term shsll include the latia majora), the

anus or the urethra of the offender by any part of
the other person’s body;

introducing any part of the penis of a person inta

Lhe mouth of another person;
=01gaging in cunniiingus oi T=liatic; or
CONtinuing sexual assauit  as defined in clauses
(a) to (d) above

any of tThe Six

in circumstances falling wunder  any

ollowiing descriptions:

COMSent

any oerson in whom sgch other

-—

71l

First- Against the other person’s will.

Secondly- Without the other person’s consent.

Thirdiy- With the other oerson’s

has been obtained by putting such other person of
ez t"3SOnN is ‘{nteréé’li‘d, i

4l

eath ar nirs,

-

46
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Fourthly— where the other person is a female, With

her consent, when the man knows that he is not the husband

of such other person and that her consent is given because

che balieves that the offendse is another man to whom she

is or believes herself o be lawfully mariied.

Fifthly- With the consent  of  the other person,
whern, at  The time of giving such conseat, by reason of
unsoundness of mind o iataxication oF the administration
oy the offendsr  personailly  of  throdgh  another of any
stupeiving or unwholssome substance, the other person 1S
unable to undsrstand the nature and consequences of that
Lo owinich Sudir Gnhe s oo Son gives consent,

[ixTAlyv- Wit Or  withodl  The  ather person’ s
COaSent Wilsn SLCH GTher pErson 18 under Sixteen ysars of

ags.,
Exolanation: FPenetration to any extent is penetration for
The purposes o7 this section.

CxXCEDLionN 3=xUAY IATSrcoucss by a4 man with his own wifs,
TE WiTe NoL being undsr S1xTesn vears  of age, ple=T (a0
- - s g S T o . *

DSeXUuo asSavdil .

212,10, Representatives of  Sakshi wanted us o
T OaTeE= g -‘_:’--—:— d{—‘.é';_'_'..'»,‘ i '::--_— 'E":'E‘D‘:-! Oy Wil T_'v'u Wy ol We A=

drabie To agres, ThS il rEASoning ruans Lius: wivsoe A

Aushand CAauses Soms DRVSIiCal dnjury o h s wite, e (S
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punishable under - the appropriate offence and the fact that

he 18 the husband of the victim is not an extenuating

circumstance recognized by law; if so, there is no

rr of offence o

i

why concession should be mads in the matt

ult whare the wife happens to  bDe  above

a
h
7]
[\

ince that may amount

relationship.

3.2. Modification of 3.378.- S0 far as the propossd
section 376 is  conceined, we  ars not  suggssting  any
substantial changes <sxcepi two and adapting the languags
of the section to accord witihh the changs in secition 375

I the jight of ingstarnces Ccoming before the courts and tne
instances mentionsd  in The  Note prepared by 3aksni, we
nave proposed additicn of 2 oeoviso  to sub-section (1)

{wnile Treating  the 2wxisting oroviso as  The  S2Cond
oroviso)  providing  that  whers  the sexual assauit s
committed by the fathsr, grandfather or brothes, the
ouriishment shouid be severs, G0 the basis of suggestions
made by Sakshi, we Nave aiso addsd The words Tor o any other
Derson being e 2 ocRinian of Trust ofF authority Lawacds
the othner person” aitoer the woirds “father, grandfathek ar
brother™, The  sSecona  Changs  swggested by us is in the
g g9 ¥

matter of the age of  Wwife referced Lo iy proposed
sub-section {1} as ai:zc of The Decson assadlited in Ciause
vyo0v sub-secTtion U2 T o2os TATTEsn 1< caisel T
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3.2.1. The reascns for these changes are: (1) to visit

with a severe penaltyv the near relations and parsons in

often than not

D

position of  trust  and authority who mor

commit the offence of sszrual assault on the members o7 Th=
family oFf Oh unsusSpecting and trusting young persons. e

have in this connection taken note of tha extremely odicus

and debased conduct of the father of the minor girl in Ths
fazts highlightea in  Sugssh Jakhoo v, K.C..0. and oths-s
1966 (3) AD Doihi A52 = (18686) A2 DLT 5631 and {2} T
maintain  uUniformity in the matter of age of wifs o any
othaer young person who needs  special protection - &S
sixteen.

3.2.2. Views oT SaRSH considered., - Thogghn Tins

ODroviso to saction 378 {(2) (which confer a discration upon
the court to award a sentence lesser  than  the minimum

Ay  numbeir  oFf  situations  may arise, which 1t is nd

oossible  to Toresea, and which may necessitats The
awarding ofFf lesser punishment than the minihum punishment
pirescribed. Safeguard against abuse is .provided Dy

requiring that adequate and special reasons be mentionsd
in the judgmeat, Tor awarding such lasser punishment.  Noe
is  there  justivication in the criticism that SUCh

discretion once conferr=sd is liable to be abused or that

it will always b= misused to help tha accused.



™ T vy

v,

@
o

3.2.3. Recasting of section 376 of tha IPC recommended.-—

-

Accordinaly, we  recommend  that section 376 shal:} b

I 7

WSl

re—-cast as ol

“376. Punishment,  for  sexual assault - (1) Wwhoever,

N

except  in the casses provided for by sub-section (2,

Commits s=xiuzal assault shall be puinished withh Imprisonmant

of either description for a term which shall not be  lesas
than seven  years but which may be Tor 1ife or for z term
which may externd to ten vears and shall also be liabiz  to
fine uniess the person subjected to sexial assault is his
own wife and iz not gnder sixtecn vears of age, in  which

case, he shall bs  punished with imprigonment of either

description for i Teoem witiei may extend to three years and

If the sexual assauit is committed by a person in
a position of  trust or &uthority towards the person
assaulted or LDy a near relative of the parson assauited,

ne/she shall B2 cunisihed with rigorous imprisonment

Lerm  winicn si2id oorn be jess Shain ten years bt whicrn may
#xtend to 1ivs dmpeisonment and shail also ‘be liabie o
fine,

Praviasd that tfe  court may, faor adequate and
SPECIal reasorns o be menticnsd in the judament, impoass 2
SENTencas of imgrisanment far a tarm of 19SS Than i e

'pun1shm~nu prescrited in this sib-section.
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(a) being 2 police officer commit

(1) within the limits of the police station o

which he is appointed: or

tation hogss whather

(1) in The premises of any s
or not situated o The police  station to which he  9s

appointed; Ot

LiE LM

(1i1) on 2 person in is cystody of in the clistody

iCe oTTicer subordinats to him; o

in his custody as such public servant or in the custody of
a public servant subordinate t©o him: or

{c) being on the manacsment or on the statf of A
Jaiil, remand home or other place of custady established by

o undes any Gaw  Tor the time bsing i Torce or of a

itution takes advantazas of his

ct

women's or children's ins

ATTicial position and commits sexual assault on any inm

Of such Jail, remand nomes, place or institution: or
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(d) being on the management or on the staff of a
hospital, takes advantage of his officiai position e&and

commits cexual assault on & person in that hospital: or

(e) commits sexyal ass

'.))

G1t o a woman knowing her

Lo be pregnant: or

L on a person when  sdcn

person s under Sixtésn years of age: or

)

Rali  be punished with rigorous imprisonment for a tecm
which shail not be less than ten years but which mayvy e

Tor 1ife and shali alsa be liable to fine

d  tThat the court may, for adequate ana
Cial reasons to be meationsd in the Judgment, impose =

sentence  of imprisonment of cither description for a term

Explanation i.- Wiers a pepson is suhiect to  seiul’

II:
Q

I\

assault by aone  ar more in A group of persons acting in

furtherance of their common intention, <ach of the persons
shal? be deemed ©o have committed gang saxual assauit

withio the meaning of this subp-section,

I 61
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(-(& » Explanation 2.- “Women’s or children’s institution” means

((J ’ an institution, whether called an orphanage or a home for

<(é neglected womsn or children or a widows' home or an
((<J institution called by any cther name, which is establishsd
((‘ and maintained for the reception and cars of  wamen  Or
(" ‘ children.
.-
« Explanaticon 3.- “Rospital” means the grecincts of The
( hospital and includes the precinets of any institution To¢
[ Tthe reception and Treatment of persons Juring
¢’ convalescence or of persons requiring medical attention or
« renabilitation. ”

(

( 3.3 Amendment of S, 3768A,- Representatives  of Saksha
; wanted wus  to recommend the delstion of ssction 3764 (as
( weil as Exception to section 373). Their 1097C was  This:
(; when a man whao causes hurt or any other pﬁysicai TNJUFyY To
: his own wiTe s 1iabie to be punished Tor such offencs
(

i like any other gperson causing  such  hurt or  physical
(

« injury, why should a husband who sexually assaults his
Q wife, who 15 living separately  under A Jacree o7

dndei any custom or ysade, be nNot punisned

Separation o
€

Tike any other osrson, Section 37684, which oraovides 2
€ » 2
(f iesser  punishient  to a husband who sexually assaulits his
( owrn wifa living separatalv in the atoresaid circumstances,
( tney argued, is arbitrary and discriminatory. They Say
{ That CNCe SeCT iy ATRHA < Jeleted, The pushand 1n S S
( case wWouild be punished ander section 376(1) winich  cardiss
( higher punishment than scecticon 3764 while we aporrecials
{
;
{
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the force of said argument in the context of the wife who
is 1iving separately under a decree of separaticn of under

any custom Or UsSags, we can ot at the same tine ignore

the fact that =ven in such & case the bond oF marriage
remains unseverad. in the circumstances, while
recommending that this section should be retained on the

atuta boox, we recommend enhancement of punishment under

iz saction.

ct

3.3.1. Moditication in section 3764 of  the 1PC
cecommanded. Accordingly, section 3764 shall read as
Tollows -

"376A. Sexual assauit bv the huspand upon his wife durinc

separation.— wWhoever commits sexual assault wpon his wife,

who is 1iving separately from  him under a decres
separation  of  wndsr  any  custom  or  usage, without her
i be punished with imprisonment of  either

description for a term which shali ot be 7ess than two

years and which may extend to seven years and shall also

o= ligble to vins
2.4, Amendment oF S,376B, 376C and 376D: Having regard
to the gravity of these offences, we recommend enhancemant

Of punishment - with a minimum cunishment of not 1sss than

Explanation which will1id

Tivie ¥aars We mave alse addad an
GOyetrn 5: 1| f_h.}ié TheSs SSCTHIONnS T:'.E E_n f_p] AT j‘:"‘l ‘j‘:‘T—-;'-"‘E‘S
sexual dnteccourse” ta mean any of the acts mentionad  in

N
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clauses (a) to (e) of section 375. Expianation to section

375 will however apply even 1in the case of sexual

intercoursa as defin=d by the Explanation to this section.

3.4.1. Modifications in sections 3768, 376C and 376D of

tha  IPC  recommended.- Accordingly, section 3766 with

adaptations and changess, shall read as follows:

T6B. Saxual intecrcourss by public servant with person

in his custody.- Whosver, being a public sarvant, takes

advantaca of nis/her official  position and induces or
seduces any person, who s in his/her  custody as  such

> in the custody of a public servant

oubiic  servant ot

subordinate to  him, to have sexual  intercourss wiin
nim/her,  such  Sexual  intercourse  not  amounting to the
offence o7 sexual assault, shall  be punished with

term which shail

.I
(Y
]
f
]
=~
-t
pm
it
-
()
&

=4

C

=]

ot

imprisonment  of 2T

hot be less than Tive years and which may extend to  ten

vears and shail also be liable to fine.

Provided that the court may, Tor adequate and
special reasons To be mantionsd i tha judgment, impose 4
sentence  of  imprisonment Tor a  term of less than five
years
EXDIANAT IO “Sexuzl intercourse” in this section and
sectTions 3768 and 2760 <hall  mean any  of  the acts
MenTioned i Clauses ia) to (e) of section 375

~!
(8}
V4]
=
[oV]
—
-
by
cand
N
]
o
®
jou}
p=]
i)
o.
m
o
-
Bh{l

Expianaticon to section 3
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"376C. Sexual intercourse by superintendent of iail,

remand home, &atc.- Whoever, baing the superintendent or

managar of a jail, remand home or other place of custody

estabiished by or wundsr any law for the time being in

[y}

force or of a woman's or children's institution takes

advantage of his/her official position and induces or
or

seduces any inmate of such jail, remand home, place

axyal intercourse with him/her, such

institution to have =

sexual intarcourss not amounting to the offence of  sexual

assault, shall b= punishad with imprisonment of eithers

description for a term which shall not ba less than Tive

and which may =xtend to ten years and shall alsoe bs

\<'
'

=af”

liabie to fina.

Provided that the <court may, Tor adequate and

special reasons to be mentionad in the judgment, impose a
sentenca oFf imprisonment for a term of 1ass than Tive
years.,

Expianation 1.- “Rlupsrintendant” in relation to a jaid,
remand nome ofF other place of custody or a Vwoméﬁ’s or
cnildren’s institution includes a person hoiding any othsr

LA

oTTics | in such Jaii, remand home, place or institution by

i

rois

i

virtue of which he/she can ex

cantral over its inmates.

any authority o
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Explanation 2.- The expression “women's or children’'s

institution” shall have the same m=aning as in Explanation

2 to sub-section (2) of section 2376.

by anv memter of the managemen

)

¥ual intercoyrsa

60, RS

)
hd

r staftf of a hospital with anv woman N

[}

|

whoever, being o the managemsnt of a hospital

the staf? <Ff a hospital takes  adventags of  his/her
pOSition and HAs SS£xual INTeErcourse wWith  any  person o
that hospital,  such  Sexual intercourss Nol amounting o
the offence of sexual assault, shall be punished witn
imorisonment  of Sither Jescription Tor a term which shaisl
NotT be less Than Tive vears and winich may <xtend  tao Ten
years and shait zlsa os Tiatie to fine.

Fraviasd what  the court mav, Tor adequats aad
SpeCial reasans Lo be mentionsd in the judgment, imposs 2
sentence  of  dmocisonment for  a  tarm of less than Tive
y=sars,

Expianation.- The expression “hospital”  shall  have ths
gams  mEEning as: in Exolanation 2 to sub-section (2 of
section 378.°7 .

3.5, Insertion of section 374F:

This 13 3 whaily New sectian  crecommendsd by LS.
we fave  Calisd G the ST fance of 0 Twadawiol SEauAad
contact’ Tivis section is intanded  to cover a  wide
variety of offences  ocluding sexual harassment at work
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5¢
place and sexual perversions of the kind mentioned in the
note submitted by Sakshi. Sub-section (1) of this new
section covers touching, directly or indirectly, with a
cart of the tody or with an cbject, any part of the body
oT ancother parson (not being the spousse of  such  person),

with sexual intent and without the consent of such other

Vil

person.  In case the other person is below  sSixteen  vear

oT ace, W havea recommended higher punishment,
Sub-section {(2) 8 an  extension o elaboration of the
affence menticoned in sub-section (1), while sub-secrion

(3) d=2ais With a case whers such oTTanca is committed on A

young  person - voung  person being  defined by the
explanation to mean a person below the 295 O Sixtes(
vears if the offence ofF  Gnlawful sexual contact s
Committed o A young  DEerson by a persan with whon such

- b

puacishment is  cjgorous  imerisonment which may extend.
Sevel vears or with fine or with both and in case the

ather, grandfather or brother,

:,,
=5
h
4
=
o
=
o
g
n
t
-
l-
hd
'—'
5
hd
-4

a stil1l higher punishment is provided for. In the case of

a2 'voung  person’,  consent  is treated As Grrelevant
t3ections 151, 152 and 3153 of Lhe Canadian Sriminal  Code
A150 contain  Similar provisions), .

S.5.00 Insecnicn of new  section 378 recommendsd.-  we
Thecraetore  recanmmend  that o hewWw section, nameiy, SecTion
378E be insertec in the 1SS ia the Tollawing teems
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"37T6E. Unlawful sexual contact (1) Whoever, with sexusal

intent, toucihes, directiy or indirectly, with & rart o

the body or with an object, any part of the body of
anotheyr Deirson, ot being the spouse  of  such  psosaoa,
without The consent of  such  other  person, shalti be
ounished with simple ieprisonment for a Term which  may

exXTend Lo Twd vears o with Fife or with botn,

(2} Wiieves,  witi SeXbal intent, invites, Colnssis or
Tncites & young pecsan To Touch, directly ar o indireciiy,
w"u":_;’n s OARECTT O -_h'i‘ tun“v Oir 'y-_/'it__,i'\ ath lltlJe(._.t' Thé hcuj\/ l___H: :".'}
Gz " S0n TAC Ld T ng T bhodv O The persan wind SO T0OvITes
Counsets Or  dncites, or  touches, with  sexual inTeat
Q% 1';_4‘:": }‘v e R I.‘E‘l:_t-l v, wlih = ‘:'C‘lf-t: (:lf T_',hi-a tu:njy‘ O \N'l-._;.t an
l‘!:';;-(-‘l' iV it T 55 T he "‘j\,' Ev T VOIING Deir SO0 C.h'r'ﬂ}‘q t":‘
B S~ A Y 25y Do T O che 0OaVy o1 a4 :/l_n_l(]u e son, Shal =
ounished witiv Tmor isaondqent of either description which may
sxiend To Tinrse vears and shall also be iiabie to fins.
{23 wihoever being 10 a position of trust or authority
LOwWATds 4 YOUNg Dersain OoF 1S a person with whom the youag
pecson is in A rejationship of  dependency,  touchss,
CirecTly OF IndiesCtiy, with sexual iatent, with a part of
the  Lody  OF with an objiect, any oart of the body o7 such
vOLing Derson, 3nall be punished  With  imprisonment  oF
s e JeScriotian  winich niav axtend to saven vears zid
- - - - -2 = e - o - ‘
Tl e, B | P [ - e e - - = & e =
=M A S i VA e o [(REE=
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- Explanation: "Young person” in this sub-section and
sub-section (Z} means & person below the age of sixteen

0

vears.

section 375, we are of the apinion that section 377
deserves To be deieted, ATLec the changes effected by ws
in  the preceding provisions {(sections 375 to 376€), the
only contant Jefi in section 5377 s having valuntary
Carnal intercourss  witihh  any  Animal We may lsave such

O SaNsS Lo their

- L = —

8o Tar as this section is  concernsd, tThe o0ty
change we are suggesting is enhancement of punishment, wWe
recommand that  the eiisting sectijon 5468 be amended as
Tollows:

509, Word, gGesture or act  intended  to  insuit  the
modesty of 5 woman:

Whoever, intending to  Gnsult the modesty of any
woman, Jutiters any «~ord, makes any  sound or  gesture,  or
exhibits any coiect  inteading  that such word or soucd
shall be heard, o That such gesture or objisct s=halil o=
Seen, bv SLcn woinan L A K E T e Drivacy OF Swch

P
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woman, shall be punished with simple 1imprisonment for a

term which may extend to three years and shall also be

)

liable to fins.

New.Section 166A, IFC:

1)
m

the Law Commission had

D
0
[N

et

=

Pl

Hd

D

'

ot

-
=h

Th
recommendsd  {(para 3.20) that a nhaw section, namsly,

obiect belhind this new S2Clion was to punish & pubisc

servant who Knowingly dJisobeys any direction of  law
prohibiting him from requiring the attendance at any Dl1acs
af any person Tor the purpdse  of  investigation  6tdo 20
offence  or oiher matter of knowingly discobeys any othsr
Jirection of Jaw regulating the mannss io whichn he  shais
Conduct  such investigatiaon and  which act of his Caus=es
nireiudice to any person.  Tne  repiresentatives of  3akshc
with wihom we had a discussion, regquested  that a new
fection  as  recommended by 8dth Report  of Tie Law

V()

Commission be recommeanded to be inserted in the IFC,  Thi
provision must be undecstood in the light of the fact that

= mannss in which the statemsat O wWomea
wlaow 18 vears) should e recorded, ths

piace where 1t showid be recorded and so on.

3.8.1. New  sectioin 1884 af the 1F2 Fecommeindsd, -
;ccorgnpaiv’ Wi TS At A new Sectian e vnn eodgl el

-’. noT ’-":‘ Ip‘ - 'l y 7_']{— v .:-1 ]t:lw". 4'|\3 et s
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"166A. Whoever, being a public servant-

(a) Knowinaly disobeys any direction of
the law prohititing him  from requiring the
attendance at any placs of any person for the

pUrpose of invastigation into an offence or other

conduct  such  dinvestigation, ta the prejudice of

any parson, shall be punished with  imprisonment

for a. term which may extend to one year oF with
Tine or with both. "
dicws of Sakshi for  defining  ‘consent’

srt  the definition of “consent” for the purpose of

the aforesaid secticns, we ais howsver of the opinion

that no  such dafinition is ~alled for st this stage, Tor
the raason that the said expression  has  aiready  beasn
taterpreted  and proncunced unon by the courts in India in
2 g0od number of cases, Reference in this behalf may oe
made tor pag: "TO6 of  the Commentary an IPC by Justice
Jaspal 3inoh (First edition 15G6R) wher% it is stated, on
Ehe  basis  of  the decisions of the Madras, Punjab and
REGRUL High Courts, that "conssnt impiies the exsrcise  of
2 fres  and untraomeiled Cight to forbid or witithold what
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is being consented to:

conscious

anothear and

acceptance

Concurre

\
0)

of what

in by the

&3

it always is a voluntary and

is proposed to be done by

former™,



CHAPTER FOUR

~

Chanaes recommendad in the Coda of

Criminal

44

Procedurs,

)

187

n

d, 1, Frogosais  of Sakshi reliating ¢
L 3

~ >4 S - - o e e - - . o oy =3 - Y P . T ] -t -

Criminal Procedurs.- AS  Stated in  chaapter  Lwo, Gl
.

regiresentatives of  [akshi have come {forward with as many
.

. P s e oy Sl s s & i i - asneas -2 % A kel i e e - ol P - P

Aas 14 CelOieEngaTtvOnsS DropasSing Af=admenTs TO The Code e
-

Criminal Frocediice and tihe Fvidoencs Act,  wea had @meationed
.

them 1o tne said chnaptec W Shaill onow procesed Lo J1sCuss
.

then,
X S[‘th Repor[ o, 2 3 »‘Q(_‘«j '| i 'g.l:n'! ;:n: Sipa—Se T TOns ¢ :\ % O { 5 3 T SIS T, B

of the Law
CmiSSion 1ad PO, - T AT ReDGe T o i The Law .".nn‘.miggj«:\r' aad
i = LT =D Oe T i = = ~Oom

S CeCOmieded (DACAGrADNS 3,1 To 3, i5) that sub-sections R
e to (7)) be addeg ia section 185, Instead of  paraphrasiag
- TNe  Feasons Ggiven ia the AdTh Regort in our own woeds, T

. -] - - N cril® e - e ax - - - - ~
woiiid be appropriate to 82t out paragraphs 2,371 to 3.3 o
tNat Regoart hercinbelow:
"IV, interragation of  female victims of Sextian
@ A i o
OV T e eSS
3,11 Regorting and Investigation,- These mAatiecs
> -~ -~ = -~
Concern The acvest and  detention OF 0 wofeea aa
Geaerat, W MOw Jeal w1t CerT AT MAT Ters
- - - - - - Sl . s = = = e S
f_l':-l_ Do N e W=y w,',,:, E"-'E’ v '..: i RS [ Se—=xlca
anff """ I BTy b - %o - B o o i s, = -~ - T
XA TE R WO Wi ave Deen Cated JA0e rrdc LatiL

TO CeOOry it,' ::-a;'\:]v

e e e

-~ o~ ~
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-Of. discussing the datails with male policemen, and

of  the very fear of even mora

4

ha

partily becaus

painful hdmiliation of being a witness in Court,

and become confused  winen,

Y
4
121

by

N the strangs znvicoamznt of the Court room, they

nave TO Canduct themselives T a manner fareicn ©ao
TRST7 CUstoi and wndse A4 restraint nol  conducive
Lo Cheac and CoRmersar TOOUAnNT O foes SafresSioa,

3,02 Investigation by Tapmaje poiice - No statuitory
CHRANGS recommendsd, - 4 woman is OTLeq Jiscouracea

Ne o would De hapoy 17 the qQuestioning a

PeMa e VICLImMS Of Sexiysd afTencas would be Jone O
WAMS G GO iCe OTTicers an TV, We are noT, howaver
TOCh TG O SO GO A ;t':ﬂ.t‘-lt-‘:'!-;‘/ Ql'Dv"iS’u‘-ﬂ 160
SRS regaird., A mandatory provision to that efTect
— - - . . - -l P S . " e - o . .- . - - -
Moy OCOve TO He LOW TR A0 0, IR |||_|ﬁgtu_—g ¢ If W=y
- - 2 - . -t e e e - >0 - om S - el el iew - o - - - pm -
ST e DTV A&l s T A Aare s 1S Very o sSfaga e,
TSN VA GrRAT ACSas eSS A Ceatraiised cenn
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( (with' the status of a police station) is created

m
-y
|
h
ct

for investigation into saxual offances ag

Women, such a provision may not be practicabis.

W regacd this difficulty as a transient
CiE. A ATT-out effart far the recruitment  of
SuTTicient  aumbsir  of  women poiice officecs, who
Could  be dratied for  the police Juties T
TEECO0GAT iGN and davestigation, shouid be mads,
3093 Praciics  to be  adooted i metrondlitan

CTUTAIE Shen, G0 meTropoiitan cities or big

cities wisce Thers ace sufficient number of women
potice ofTficers, a practice should bee estaniisnsd
THAT  women police  officers  alone iNVesTigaAT:
SEXUAT OV zaces and interrogate the victim,

ne  are, TNSCreTare, hot i Tavour of any
Statutdry gprovision being mads  in  this respect,
Subject 1o what we are recommending in the next
DAragraon,
oid o Inteccogation of  chiid victim  of  cape -
STatutory provision recommended.- The oractice as
Stiggestad  sbove couid be adopted in metropoiitcan
areas ang Lig CiTizs,  BUT  Thers ds one  matisc
WO 18 T SRbortancs o the wivhie COLAT oy it
'S ABCEssacy Trat in the case  of  Giris  peiow 3
certain AG— . sSay, O 3 Oriwe Twelve VEACS wiid Are
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victims of rape, there should be a&a statutory

provision to ensure that the girl must bé&

interrogated only by a woman. A woman police
officer would be preferable. But, 1T & womar
poiice officer iz not available, an aiternate
procedurs as detailed below should be Tollowsd.
The alternate orocedurs that we

wWhere a woman npolice of ficec

ct

N
p3
1

contempiate 13

hd

ic Nnot avalijabl

police =

iater who woiitd, after recording ti

“Tained from the child victim, retura  the

station If necessary, further aquestions to be

For the present,  this  procedure may be
appiied to  Temais victims below 12 y=ars. IT

could laters be utilised for child witnessss it

ied Temale” whom we have in

mind shouiad W= e WG 1 a SOoCtiAan WO Ky
belioncing To a iecoonised Social Organisatioa, If
¢
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she possesses some knowledge of law and procedure,

it would be all the mofe useful, but that need not

be a statutory requiremant.

3.158  Amendment  of | section 160 recommended iy

B

inserticon of Sub-sections (3) to {(7).- In view of

what is  stated abiove, we would recommand the

addition of ths following provision - sav, as  [ow

sub-secitions - i section 160 of e Code of
Criminal Procedure, 1672

31 Where, undsr this  chapter,

the  statement of a 9iri Gndsr the age oF

twzlve years is to be recorded, cither as

Tirst  dinformation of an offence or in the

Course  of an investigation into an

P

373 of the Indian Penal Code is alleged To
have been committaed or attenmoted, the
statement shall be  recorded sither oV 2
Temalz police ST ficer  of by a person
authorised by such organisation interested

e the welfare of women or ahildren as dis

recognised i this  behalf by the State

FOvVErNhent Gy notification in the afficiai

L~

A >
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(4) Wwhere the case is one to which
the pravisions of sub-section (3) &pply,

and a femais palice officer is not

available, the officer in charge of the
police  station shail. in arder To
facilitate the recording of the statement,
forward to the person referred To in that
slif—sectian a4 writhen request setting out
the  ooints  on  which  information s

‘required to be =iicited from the girl.

(5) The person to whom such 2

=i request is forwardea shail, afzer

recording  tThe statement  of  the giri,
transmit  the record To the officer in
charge of the poiice station.

{5) where the statement recorasd

by such OSrsan as forwarded undec

-

sub-section (5) appears in any raspect o

ceqiuire olarification or amplification,
tihe officer in  chargs of the police

station shall return  the papers to the

pevezon by whom 1T was forwardad, with a

request for clarification or amplification

on specitied  matters;  and  Such  pPErson
5..7—‘: 1 tl'no}r'.?_-l_lcun:u" & C Ot t,h"" f‘lll'the'
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statement” of the girl in conformity with
the request and return the papers to the

officer in charge of the police statiof.

recorded and forwarded under  sub-sections
(3 to (6) shall, for the purpose of the
Taw relating to  the admissibiiity

=vidences of statements made by any psrson,

0= Jdeemed to be A statement recordsd by A
police of ficer.,
4.2, The reorssentatives of 3akshi suppartes the £33

recommendation znd wanted us to rejterate the same,

1 < o o P o ag . : . ;o
_‘5‘”'}‘ 4. 2w The 154th Report of the Law Commission deali with
Keport of
14 \\! % . -
‘m:F‘“, the above recommendation in paraaraphs 6.5 to 6.5, ATTer
Commission =
of India o ks, i - . . N . . - .
8 S§€TTINg oQut tTihe arvoresald sub-sections in para 8.5, The
154th Report makes the following commants aind
recommendation in pairagraphs 6.8 to 6.8 of chapter XVIii:
“8.,8 The origin of this suggestion in  its
embryonic  Torm can  be  traced to  the ifaw

1
N

on "Rapa and Allied Gffenc

th

Commission’'s Report

(
(=}
5

and “"wWomsin in Custs
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‘officer. Though the presence of such female
officer 1is- useful and necessary, their absence

should not lead to deiay inm the  investigation of

the oftences. Sub-sections (43, (8), (68) and (7}
referred to above obligatss the officer  inchargs

of the golice station to forward the person to &

repressntative of a government, recognised women ' 3
organisation and the statement recorded by such

-t
1t
-t
59
n
B

4.8 It may be pointed out  that h

above amendmeint.

14

8117 daes ot incorparate th

6,5 We are of the opinion that section 160

be amended on the 1inss sdgagested above supject Lo

ainn madifications, The recommendation mads in

sub-section (4) of NoWw 8i11 is not practicabie

having regard to the orasent condition and dearth
of femaie poiice oftTicers. it may alss not be
nracticabie for the viatim ofr any person
interssted in hey ©o appircach Une parson merntioined
in sub-section (3. Instaad, we suggest that

sub-section {4) mayv be amended to the =ffect tThat

where a female police officer is not availabie and

to contact the person meptionad in sub-section (3
i GifTicatn, the officer ia charge o the colice
gtaticon, io0r reasons o be recordsd in writing,
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shall proceed with the recording of the statement
of the victim in the prasence of a realative of the

victim.

te traised to

0

v

/]

Further, the zae of “tw ar

D
1 ¢

y
"eighteen years™ in conformity with the Convention

on the Rights of the Child.

4]

Y S Reiteration of  the recommendations made in th

154th Report.—-  Gn o a considsration of  all  the relavant

that the procedure indicated in the sub-sections {(4), (5)

i

too  invoives hesides being  impracticab

Y
=
L
.~
[»)}
fas
-
Vgl

Implementatiaon  oF the seveiral Steps mentioned in the said

stib-sections (4] ta (6} would indeed result in unnecessSary
haFaSSW:nt TO the YViCTLinm uf thw ﬁff%nce O to e

complainant, as the case mav be. We are inclined to agree
witih the apinion expressed in para 8.5 of the 154th Report
of the Law Commission in this behalf. We have however
changed the languages of sub-sectiorn (3) by including a
woman government  officer, Changes are aliso called for in

the Tight of the amendments affected by Act 43 of 1633 and

o~
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4.2.3.1, Insertion of sub-sections  (3) & (4) in

s=ction 148G of the Code of Criminal Procedute,

«OvA

1919.7

Accordingly, w=  recommend that the foliowing
sub-sections  be  inserted in section 160 of tne

Criminal Procedure:

TwWwo

“(2) Where undsr this chapter, the statement of 2
Temais 1S o ne  recorded  =ithes as Tirst
o7 AN

iNVesTigation  into an offence and she 18 a psosan
AQainsST whom am offence under sections 354, 375,
376, 3784, 3788, 378C, 376D, 3T6E or 508 of the
indian  Fenal Code s alleged  to nNave besn
commitied  or  Aaitemorted,  the  statement shali o=
recorded by a Temaie ooiice aofficer and in Case 2
Temals police ofiicer is not  available, oy a
Temaie JgaveinmenT SSrvVant available in whe
VICinity d  1n Case a Temale government Servanc
iz also not available, by & female authorised by
an organigation interasted in the walfare of women
O Gt Tdeen,

{4} Where in  any case none of the altarnatives

menTicned 10 Sib-3ection (3) can be.

the ceason that oo female police officer o Temals
SOVeE Cinfend Seirvant O a4 Temals autnorised by an
CrgANIT AT IO TntecesTed o The  weifare of  womea
and  childrea i3 availabis, the officer in chargs
of the poiice “staticn shall, after recording  the
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reasons 1in writing, proceed with the recording of
the statemant of such famale victim in the

presence of & ralative of the victim.

substitution of the oroviso to sub-section

witinesses who appeac to be acquainted with the Tacts and
Circumstances of tha Case heing investigatsd by hom i
3180 CAsts an  ohligetion upon the person 80 requirsd To
attend., The praviso as it now stands, however, says  That

f 15 years or woman shall

be required to attend at any nlace otner than ths Dlacs a
whichn such male person o woman resides’, We e Commpead
raising the ages from 15 veacrs meationed 10 Lhe 54713
provisa to 16 Qears.

4,3.1. Consideration of the view of "3szkshi” ¢egarding
presence  of A relative Or A friend ar 5 social worked

during the investigation.- AL this stage, we may dead

another suggestion out forward by Sakshi to  grovids  ThRat
even where the statsnent of 3 mais oscson undsd the age of
16 vears or of a female is recorded by a police officec

Or a s0cial worxee of the choice of such male person beliow
16 yvears or the woman A3 the case may be, shall  be
Allowad to be Soscent thecuaghagt the peciod ducing winnioh
the statement s codorded.  We ars inclined Lo 2gces ~0Lh

PP

N



s5th Report
of the Law

- EG = S

this suggestion, particularly in the light of the decision

of the Supreme Court 1in Nandini Satpathy v. P.L. Dani

(AIR 1978 SC 1025).

4.3.2. Substitution of the proviso to sub-section (1) of

section 160 recommended.- Accordingly, we recommend that

the proviso to sub-section (1) orf section 160 be

substitutec to read as below:

“"Provided that no male person under the age of i€
years or woman shall be required to attend at &ny
place other than the plece in which such male
person or woman reasides. while recording the
statemant, & relative or a friend or & social
worker of tha choice of the person whose statement
ie being recorded ehall ba allowed to remain
present. The relative, friend or social worker so
allowed to be present shall not interfere with the

recording of statement in any manner whatsoever.”

4.4, Insertion of a new section, namely section 164A in

-OTMLSSion of tha Code of Criminal Procedure.~ Ths &5th Report of  the

India

Law Commigsion had recommended 1insertion _of such a
provision in paragraphs 4.8 to 4.11 of chapter 4. The

reasons for such a provision and the provision suggested

are the following:

“I111. Examination of the victim
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4.8 Section 164A, CrPC (To be added).- We next

deal with the victim. In many cases, the report

of the medical examiner as to the examination of
the female victim is &lso found to be somewhat

cursory and does not give adequate information

about the matsrial particulars which are necessary

for an adjudication as to the various ingrediente

of section 375. Further, it is sometimes noticed
that tha medical axamination report is not sent
promptiy to  the  investicating officer. AS a

result, tha possibility of tampering with the

report remains.

In our opinion, the report of the
examination of the victim in a case of rape should
(besides containing the usual formal particulars)
deal specifically with -

(i) the age of the victim,

(i1) the guestion whether the victim

was previously used to sexual intercourse,

(i11) inijuries to the body of the

victim,

(iv) general mental condition of the

victim, and .

(v other material particulars 1in

reaconable detail.
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It 1is also necessary thst the report
ehould note the time of examination and be sent
without delay to the investigating officer. It is
very important that the report should  state

reasons for the conclusions recorded.

4.3 Need for legisiative provisions.- Ordinarily,
such matters are left to be dealt with ty
executive instructions. However, having regard to
the 1importance of the subject, 1t would be proper
to insert in the Code of Criminal Procedure, at an
appropriate place, & provision incorporating the
guidelines that we have suggested above. In the
1ight of the practical working of the provision,
further improvements could be made in the relevant

provisions.

4.10 Section 164A, CrPC, recommended. -
Accordingly, we recommend that the following new
section should be inserted in the Code of Criminal

Procedures, 1873:

"164A. (1) Whers, during the
stage when an offence of rape or attempt
to commit rape is under investigation, it
is proposed to get the person of the woman
with whom rape 15 alleged to have been

committed or attempted, examined by a

medical expart, such examination shall be
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conducted by a registered medical
practitioner, with the consent of the
woman or of soma person competent to give
such consent on har behalf and the woman

shall be forwarded to the recgistersad

medical practitioner without delay.

(23 The registeread maedical
practitioner to  whom such wOoman is
forward=d shall without delay examine her
person and prepare a report sepecifically
recording the result of his examination

and aiving the following details:

(i) the name and address of the
woman and -of the person by whom
sha was brought,

{i1) the age of the woman,

(ii1) whether the victim was
praviously used to sexual
intercourse,

{(iv) m=rks <f injuries, 1f any, o
tha peregon of the woman,

(v} generai mental conditicn of
the woman, and |

{vi) other material particulars,

i reasonabie detail.
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(3) The report shall state
precisely the reasons for each conciusion

arrived &t.

\

(£) The report ehall specifically
record that tha consaent of the woman or of
some personn competent to give such consant
orn har hbehalf to such examination hac tesn

obtained,

(5) The exact time of commencemant
and completion of the examination she&il
also be noted in the report, and the
registered madical practitioner shall
without deiay, forward the report to the
1nbestigating officer, who shall forward
it to the Magistrate referred to in
section ﬁ73 &s éart of the documents
referred to in clause (a) of sub-section

(5) of that section.

(G6) Mothing in this section shall
be construsd as rendering Tlawful any
axamination without the consent of the
victim or of any psrson competent to give

such conseant on her behalf.”



~ M

”~e

g0

|
[33]
n

|

4.11 Medical examination of the victim of rape.-

in regard to the examination of the parson of the

accused, saction §3(2) of the code of Criminal

)

Frocedure provides that whenever the parson of a

to ba examinad under that saction, the

7]

female 1

axamination shall bs made only by, or undar the

on

supaervision of, a femaie registaread medicel

practitionear.

should be

The quastion whethear a provigsion

insaerted to the affect that where & femals victim

of a sexual offance is to ba examined, the madical
examinatiorn shall be conducted only by & female
medical practitioner has baan carefully considered
by us. We think that & statutory provision is not

necessary, for two reasons. 1In the first place,

this 1s almost the invariable practice in India

and a statutory mandate is not needed. In the

sacond place, if a femals victim does not wish to

submit to examination by a male doctor, there 18

no lagal obligation on her part to do so. For
that raason also, & statutory provision is Not
It may be manticned that such medical

axgmination cannot be lawfully made without the

conhsent of the woman or of some person competant

to giva consant.”
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4.5, Reiteration of the above proposal in the 154th

Report.- The 154th Report of the Law commission has
reiterated the said proposzl 1{in paras 7.1 to 7.3 of
chapter XVIII. The Commission expressed the opinion that

such a provision is eminently dssirable subject to the

modification that medical examinmation be made preferably
by a female madical practitionar. The Report  also
emphasisss the importancs snd signifance of a speedy and

d=tailed medical axamination of rape victims anc epeedy

despatch of such report to the investigating officer.

4,.5.1. Accebtance of tha proposal with consequantial

changes.- We affirm and rejterate the aforesaid

recommendstions containad 1in the 84th and 154th Reports.
However, in the light of the changes proposed by wus in
section 375, necessary changes by way of adaptation have

to be made.

4.5.2. Insertion of section 164A in the Code of Criminal

Procedure recommended.- Accordingly, we recommend that the

following section 164A be incertaed in the Code of Criminal

Procedure:

“164A. (1) Where, during the stage when
any offance under section 376, sactiotn 376A,

action 23768, section 276C, gection 3760 Qr

o

sction 376E is undar  investigation and it is

n

proposad to get the victim examined by a medical

expart, such examination shall be conducted by a



~ A .~

= BF g4

registered medical practitioner, with the consant
of the victim or of some person competent to give
such consent on his/har behalf. In all cases, the
victim should be sent for such examination withcut

any delay.

Provided that if the victim happens to Gbe
a female, the medical examination shall be
conducted by a female madical officer, as far as

possible.

(2) The registered medical practitioner to
whom the victim is forwarded shall without deiay
axamina tha parson and prepare a report
specifically recording the result of his

examination and giving the following details:

(13 th; nama and address of the victim and
the parson by whom he/she was brought,

{1i) the age of the victim,

(ii1) marks of injuries, if any, on the
parsaon of the victin,

(iv) genaral mental condition of the
victim and

(v) other material particulars, in

reaacnable detail.

() The report shall state precisely the

reasons for each conclusion arrived at.

> saslilb. ol
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(4) The report shall specifically record
that the consent of the victim or of some person
competent to give such consent on his/her behalf

to such examinati

on had been obtained.

(5) The axact time of commencemant and
complztion of the eramination <hz11 &lso be noted
in The report, and the reagistered medica:
practiticner shall without d=lay, forward the
report  to the investigating officer, who shials
forward 1t to  the Magistrate referred to in
section 173 as part of the documents referred to
in clause {a) of sub-section (5) of that saction.

(6 Nothinag 1in  this section shall be
construed As rendering  lawful  any examination

withiout the coneent of the victim

or any persorn

competent to give such consent on his/her bahalf.”

Insertion of & naw section

534 ijn the Code of

4.6.

Criminal Procedure.-

had racommended the

The f4th Repart of the Law commission

insertion of new section 53A in paras

4.5 to 4.7 of chapter 4, which reads as follows:

“11. Examination

af the accused
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4.5 Provision 1in the Code - Need for timely
examination.- The Cods of Criminal Procedure has,
in section 53, a general provision on the subiect
of medical examination of the accused in all cases
where such oxamination would afford evidence of

commission of offence.

It is, however, seen that the repart of
the medical examination 1s often cursory, or is
not sent in time, in casas of rape or attempt to

commit rape.

-

In & recsnt Calcutta case (Narayan Dutta
v. State, 1980 CrlLJs 264, paras 1-2), ths High

Court was constrained to observe-

"It 1s alsc striking that the appellant,
though arrested on that very night (9th
May) was not produced before ODr. Pal
(P.W. 11) who examined P.ws. 1 and 10 on

10.5.1970."

4.6 Particulars to be entered and reasons
to be given.- It is aleo desirable that
the report should (besides conﬁaining the
usual formai particulare) deal
specifically with - (i) the age of tha
accused, (i1) injuries to tha body of the

accused, and (V1) other material



particulars in reasonablie deta%]. It
chould also note the precise time of
exemination. It should bte sent without
delay by the registered medice?
practitionsr to the 1nQestigat1ng officer
end the latter should file it before the
Mecistrate ampowsered to take caghigance
slong with the documente sent with the

challan under section 1723(5) of the Cods.

L. 7 .Recommendation as to section 53,
CrPC.- It is very important that reasons
chould be given for the copinion expressed
in the report. Accordingly, we racommend
tha insertion in section 53 of the Code of
Crininal Procedure, of the following

sub-gactions

“Saction 53(1A), (18), (1C) and
(10), Code of Criminal Procedure, 1873 to

be inserted.

(14) When a person accused of rape
or an attempgt to commit repe 1s arrested

and an examination of his parson is to be

L5

made under this section, ha shall be
forwarded without delay to the ragistered
mecical practitionar by whom he is to De

examined.
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(1B) The registered medical
practiticner conducting such examination
shall without delay examine such person
and nprepare a report spacifically
racording the resuit of his examination

and giving the following particulare:

(i) the name and address
of the accused and of the person
by whom ha was brought,

(11) the age of the
accused,

(iii) marks of injury, if
any, on tha parson of the accused,
and

(iv) other material

particulars in reasonable detail.

(1C) The report shall state
precisely the reasons for each conclueion

arrived at.,

(1D) The exact ) time of

commencement and completion of the
examination shall also be noted in the
report, and the registered medical

practitioner shall, without delay, forward

the report to the investigating officer,
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who shall forward it to the Magistrate
raferred to in section 173 es.part of the

documante referred to in clause (a) of

sub-saction (5) of that section.

4,6.1. Views of “Sakehi” considered.- The

reprecantatives of Sakshi supported the said proposal with
a few additions. By means of these additions it was

sought to be provided that the registared medical

practitioner shall ealso state in his report with respect
to "any traces of blood, semen and avidaence of any recent
cexuyal activity in reasomable datail”™. We are, howevar,
of the opinion that the said addition suggasted by Sakshi
is unnecessary since the provision &s suggestad by the

84th Report is comprehensive enough to take in the s&ic

Ib

particulars as well. Accordingly, ws affirm and reitarat
the reaecommendation of the 64th Report, subject, however,
to changes and adaptations 1n' tha light of our
recommandation for substitution of section 375 of tha IPC.

4.6.2. New section 53A in the Code of Criminal Procedure,

1972 yzcommended.- Thus the proposed section &£3A shali

read as follows:

“53A. (1) WwWhen a petrson accusad of any of the
of fances under secticons 376, I76A, 3768, 376C,
3760 or 376E or of an attempt to commit any of tha
savd offences ie arraested and an examination oOF

- ’ <=

his/har person is to be made undetr this section,
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"registered medical practitioner by whom ha/she

g8

he/she shall be sent without delay to the

is

to be examined.

(Z) The registered medical practitioner

conductitig such examination shall without delay

axaminea such parson and prepare a teport

spaecificaliy recording the result of his

examination and giving the following particulars:

(i) the nama and address of the
accusad and the parson by whom he  was

brought,
(11) the age of the accused,

(ii11) marks of injury, if any, on

the person of the accused, and

(iv) other matarial particulars in

reasonable detail.

(3) The report shall state precisely the

reascons for each conclusion arrived at.

(d) The gxact  time of commencement and
compleation  of tha asamination shall aiso ba noted
in the report, and The registered madical

practitionsr =shall, without delay, forward the

/
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report to th

forward it to the

of the

)

] =z (a); of sub-gection (5}

consequential

investigating officer,
Magistrate

documents

who shall

referred to 1in
referred to

of that section.”

amendments in the First Schedule to

4.7.

the Code of Crimina’l  Procedure, 1673 recommended. ~

Consequent upon the proposed amencmsnts in sections 376 to
and ths insertion of new section 376E 1in

IPC, the First Scheduls to the Code of
1973 will npeed to be amended and the
respect of sections 2376 to 3760, 377 and

be substituted and entry

Criminal Procedure,

existing entries in

308 of the 1IPC

will have to

section 376E will have to ba inserted as undar:

376 Sexual assault Imprisonment Ditto Non- Court of
for iife or bailable Sessions
imprisonment
for 10 years
and fine

Sexual assault Imprisonment Non- Ditto Ditto
by a man on for 3 years cognizable

his own wifa and fine

being under

16 years of age.

Sexual assault Imprisonment Cogni- Non- Ritto
committed by for 1ife and zabla bailable

a person in a fine 2

position of

trust or

authority

towards the

Ferson assaulted

or by & noar

relative of the

person assaulted.,

Sexual assault Imprisonment Cogni- Non- Ditto
by a poiice for 1ife and zabla bailable
officer or by a fine
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public servant
or by a person
being on the
management or on
the staff of s
Jail, remand
home or other
place of custody
or women's or
children’'s
institution or
by & person on
the management
or on the staff
of a hospitail,
taking advantage
of his official
position.

Sexual assault

by the husband
upon his wife
during saparation.

Sexual
intercourse by
putblic servant
with person in
his custody.

Saxual
intercourse by
Supserintendent of
Jail, remand

ome. etc.

Sexual
intercourse by
any member of
the management
or staff of a
hospital with
any woman in
that hospital.

Impricsonment
for 7 years
and fine

Imprisonmant
for 10 years
and fine

Ditto

Ditto

Cogni- Non- Ditto

zable bailable
(but only

on the
complaint

of the

victim)

Non- Ditto

cogni-
bailable

zable
(but no
arrest
shall be
made
without a
warrant or

without an

order of a

Magistrate)

Ditto

Ditto Ditto

Ditto Ditto Ditto
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((( 376E Unlawful sexual Imprisonment Non— Bailable Magis-
( contact. for 2 years, cognizable trate
L or fine or of the
( both First
¢t : Ciess
( Unlawful sexuzl Imprizomment Cogni- Non- Ditto

{ contact with a8 + for 2 vears zable bailable
( young person. if
‘ information
( relating to
! the commission
( of the offence
is given to
an Officer-in-
charge of a
( Police Station
by the perscn
¢ aggrieved by
l’ the offence
X or by any
parson
¢ : r=lated to
. har/him by
tlcod, or
¢ g adoption or
, if there is
( no such
relative, by
( any public
i servant
( belonging to
{ such class or
( category as
{ may be notified
( by tha State
{ Government in
(‘ this behalf
( ‘ Unlawful sexual Inprisonmant Ditto Non- Caurt
' contact by a for 7 years bailable of
( person in a and fine S=ssion
position of
( trust or ¥
i Cauthority
( .. towards a =
i young person.
( :
(‘ 377 Dalate Calete Delate Delete Dalete
" 509 dttering any Simple Cogni- Non- Magis—
Y word or making imprisonment zable bailable trate
: any gesture for 3 years ot the
L intended to and fine First
Class

insult ths
: modasty of A
woman etc.
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4.3 Amendment of sub-section (&) of section 1S

Codae af Criminal  Procegure 1673.- Consequent DO
" i } i | = 1

= Y
[l

Ub-section (o)

o
/g

proposed  amendment of section 37é of IPG,

be amendad in the following

[}

Y
-4
-~

of section 183 CrPT

Mmannei

The WS sexlal jntercourse’” shail Loz
substituted by the words “sexual ASSAauTT Aangd Toe
ard “Fifteen” =haitl be substituted by Lne i
"sixteen”,
o,8, TS T 1Orn O G w SeC T a0 1340 or The | ode CF
Craiminan _p'-l:lt:,oi-ljl_l_l-c—di 1ISTR, - ATter SeCTi1onm 1SR4 O T Lo
OT  Craiminal Frocedoare 1673, The Tolilowing new Secth o0
1S5AR shalil be
':’-0:l$el: (N 3 an c__uf OT TS I_H'n_'_‘o';-l' SUD"S‘E": Cions v z '
and {3} of sectjon 378 of tie Indian Penal Cods.-
NO COT 2hall  take coanizancse  of o an afTence
cunishalbie  wnder  sub-sections (2 and L33 aoF
Sectian 3748 O r Lie O nd i Aan p»:-l'qa: OO (d"_; X ARG N
except upon & potice  report of  Tacts
consSTitute stch offence or unon a compla int maoe
Qv R ET= Coert” SO0 AC0IT ey = v The OT fToemce O O
;'l.':.i'/“ﬁ-:a( r:_—:_‘.:.".‘ N T Oz t-"l:lti'ch:-v') S-IST_O_-_"_ (i Ly
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Chances recoammandsd in the Evidence Act, 1372
S o . SUGG‘E'SZ EERIERS O "5‘2-1:* 53‘.'. . ‘ cux\'lqj-nl v-tj .= Th;_'-
CEDresenTatives Of Sa3Ksh MAave Suggested Thnres aendmenTs
ACT, viZ A OT SeChiOn T iadA

Ad whers SSainal TaTercograe S =T D

" % ) Rellf T S o o = > } - - - & \ - - - - - - e "= PR P .
R A R A B T cire ClAanSe cd oy (KX} SeCTVan [EaRale w'l[t__h

character o conduct vor

DCOVIAG COnSSnT G OF Consent,

.00, SucgesTian .- 30 Tar as thne fi}st SLOges T 10N
T Bas evidently besn  made  without Laxing
<> of 18383 whichn had introdiced section 144

G Tes T deenle Lot THhe SsecTion cfads as Tollows:
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3780, . 'But ‘the re

...7‘:‘, -
| ~:Pr.o:-'.sc».:'tvr‘{pt‘-‘on“as"&:o'labsem:e of consent in
Certain prosecutions for rape.- In a prosecution
for rape undsr clauss (a) or clause (b)Y or clatss
{ci} or <clause {(d) or clause (&) or clause (g} of
sub-section (2) of section 376 of the Indian Penal
Code {43 of 1363), where sexidal intercourse by tne
accused s proved and the auestion is  whether 5t
WES  WIiLNOWT Tne  Consent af the woman atieged To
have been raped snd she  states  in her evidencs
betore " the court that she Jdid not consent, The

couirt shail oresyme that she did not consent.”
2.1.2. A ieadiag of the above section shows that it doss
Lier which the representatives of Sarshs

oravide Tor the matter which th

-t

wanted,

3.8.3. Recommendations on section 1144 of the Evidence
ACT,- It i3 however necessary to point out that section

1144 is confined only to  the  agaravated forms of rape

mentioned  under clauses (a) to (&) and {g) of sub-section

It does not apply to sub-section (45

a presumption .

saxual assault” and that s exactiy  what section 1144

Provides, NO amendment s thersefore caldied Tor in Sectian
P144 except some @o3ifications - by way of adaptation - ¢
the 1ight of amendment proposed by us to section 375, IPC.
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P 65.1.4, MQdffication of section 114A of the Evidence "AcCt

we recommended that section

recommended.~- Accordingly,

114A be modified ta read as follows:

“114A. Presumption as to absence of _conszat. a4

certain prosecutions for sexual as<ault.—- Ir 3

prosacutior for sexual assault undet (a, Or CiaLse

(b) or clause (c) or clausa (d) or clause (&, Ot

ciause {(g) of sub-saction (2} of scction 376 ©v

the Indian Panal Coda (45 of 1860 where seéxud’

intercourse by the accusad 18 proved and the

question is whathar it was without the consent  of

the othar peraon allaegad to have been sexually

assaulted and such other psrson states i h s hes

evidence before the court that hef/she did ool

ourt shall prasume that ha/si< did

t
2
0

1D

‘Saxual intercourse” in this eection

m
v
J
—
3
g
]—l
>
o

se~tiigs 376C and 376D shall mean any of theo

acts mantion=d in clauses ‘&) to (&) of a=Ilion

3745, Explanation to section 375 shall aisc be
applicable. ™
S5.1.4.1. It goss withaout saying that the afor=said

presumption  is & rvebuttable presumption of law ( “shall

presuie’ ) within the meaning of saction 4 of the Evidence

Act.

e T . R S
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5.1.5. Consideration of the suggestion of "sakehi” to
create presumption in respect of the age of the victim.-
We may 1n this connection refer to another suggestion of
sakshi that a similar presumption be created in respect of
the age of the victim. We however do not see any
necessity for such & provigion since the questfon of age
is really and ultimately & matter of evidence and be
batter left to the Judgment of the court.

5.2.1. Suggestion No.2.- For a proper appraciation of the

suggestion for amendment of section 155, it would be

{omitting the

appropriate to set out saction 155 in full

illustrations). It reads as follows:

“155, Impeaching credit of witness.- The credit
of a witness may be impeached in the following
ways by the adverse party, or with the consent of

the court, by the party who calls him:-

(1) by ths evidence of persons who testify that
thaey, from their knowledge of the witness, believe
him to be unwoarthy of credit;

. (2) by proof that the witness has been bribed, or
has accepted the offer of & bribe, or has received

any other corrupt . inducemant to give his avidence;

97
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(3) by proof of former statements inconsistent
with any part of his evidence which is 1liable to

be contradicted;

(4) when & man is prosecutsed for rape Of an
attempt to ravish, it may be shown that the

procecutrix was of generally immaoral charactaer.

Explanation.- A witness declaring another witness
to be unworthy of credit may not, upen his
examination-infchiaf, give reasons for his belief,
but he. may be asked his reasons in
cross-examination, and the answers which he gives
cannot be contradicted, though if they are false,
he may afterwards be charged with giving false

avidaence."”

£.2.2. Section 155 sets out the manner in which the
credit of a witness may be impeached. Clause (4)
specifically deals with prosecution for rape. In such a
prosecution, the Act permits the man prosecuted for rape
{or an attempt to ravish) to show that the prosecutrix was
of generally immoral char;cter. We are of the opinion
that this clause ought to be deleted. We saeé NoO relevance
or reasonable connection between offence of sexual assault
(mantionad under sactiong 376 Lo 376E) and the ganareal
immoral character of the victim. NoO one can claim to have
a right to have forced sexual intercourse with a woman

even if she is generally of an immoral character. In this

98

.
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context, we may refer to the pertinent observations of the

Supreme

1996

sC

Court in State of Punjab v. Gurmit Singh (AIR
1393) which are to the following effect:
“15. We must express our strong disapproval of

the approach of the trial Court and its casting a

stigma on the charactar of tha prosecutrix. The

obsarvations lack sobriaty axpactac of a Judgas.
o’ £ ~

such 1ike stigmas have the potantial of not only

diecouraging an evan otherwisa reluctant victim of

cexual assault to bring forth complaint for trial

of crimipals, thereby making the society to suifer

by letting the criminal &scape &ven a triel. The

Ccourts are axpected to usa self-rastraint while
recording such findings which hava larger

repercussions so far as the future of the victim

of the sex crime 1is concernad and even wider
implications on the society as a whole - where the
vietim of crime is discouraged - the criminal
encouraged and in turn crime gets rewarded. Even
in casas, unlike the present cass, whare. there 1is
soma  acceptabls material on  the recor< to show

that . the victim was habituated - to sexual

intercourss, no such inference 1like the victim
being a girl of “loose moral character” is

germissibis to be drawn from that circumstance

alore. Even if tha prosecutrix, in a given case,
has baen promiscuous in  her sexual bahaviour

earlier, she has a right to refuse U0 submit
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heregelf to sexual intercourse to anyone and
everyone becsuse she is not a vulneratble objaect or
prey for being sexually assaultad by anyons and
everyone, No stigma, like the one as cast in the
present case should be cast against such a withees
by tha Céurts, for after ali it is the accused and
not the victim of sex crima who is on trial in the

Court.”

5§.2.3. Deletion of .clause (4) of =saction 155 of tha

Evidence Act recommendad.- Reference may also be mads in

this context to the &4th Report of the Law Cammission
which, inter &lia, de=als with this aspact. In chapter 7
of tha Report wunder item “V. Past Sexual History" the
Conmmission had emphasisad the desirability of amending
clause (4) 1in section 155 (to make such questions
parmissible only to the extent of her previous sexual
relationship with the accused but otherwise to bar any
questions regarding the prosecutrix’s general immoral
character or previous sexual experienca) as well as
addition of a new clause, clausa (4) 1in secticn 146.
Indesd the Commission had recommended insertion c7 a nsw
section, section S3A in the Act. It is not necessary to
set out the entire r=asoning given in the 84th Report in
suppoert of amendment of clause (4) in section 155 inasmuch
&s the purport of such amendment is now incorporated by us
in section 146. In that viaw, clause (4) in section 1548

pecomes untenable. We theraefore recommand deletion of

‘clause (4) of section 155.

bA>-2 R
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& 5.3.1. Suggestion No.3.- So far as the addition of a new
{( clause, name]y; clause (4) in section 146 1is concerned,
¢
{( the 84th Report of the Law Commission had sugagested the
< following addition:
(
L “(4)y In a prosecution for rape or attempt to
commit caps, where the quastion of consent to
5, cexual intercourse or attempted sexual intercourese
' is at issus, it shall not be permissible tO adduce
avidance or to put questions in the
cross-examination of the prosecutrix ae to her
genaral immoral character, or as to her previous
saxual experience wWwith any person other than the
accused Tar proving such consent or the quality of
cConsant.
k\
5.3.2. Tha 84th Report of the Law Commission had further
LN
) recommended the addition of a new section, section 53A, toO
‘ ' the following effect:
. “83A. In a prosecution for rape or atiempt  TO
3 commit raps, where the question of.consent to
“ sexual intercourse or attempted sexual ﬁntercourse
. is at issue, evidenca of the character of the
\ prosecutrix  or of her previous eexual expariance
with any person other than the accused shall not
\ be relaevant on tha issue of such consent or the
\ qQuality of consent.”
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5.3.3. Obviously, section 53A was recommended to be
fneerted for the reason that section 146 is confined to
questions that may be put in cross-examination and is
tharefore of a limited operation, whereas section S3A is
much wider and ba}s cuch evidence to be adduced in any

manner whatsoever.

§.3.4. Reiteration of the racommendations made in tha

R4th Report and referenca to the New South wales LAaw

Reform Commission’'s recommendations.- We are in agreement

with the above fecommendat1ons contained in the 84th
Report of the Law Commission and do herewith reiterats
them. In this context, howaver, we may refer to a set of
recommandations proposed by the New South wales Law Reform
Commission to amend section 4098 of the Crimes Act, 1900
{New South wales). Sub-section (2) of section 4098 of the
New South Wales Act provides that “in prescribed sexual
offence proceedings, evidence relating to the saxual
reputation of the complainant is inadmissible”.
Sub-saction (3) makes evidence of any s&xual exparience or
lack of sexual experience of the compiainant aqually
inadmissible except in certain gpecified situations. The
New Scuth Wales Law Commission has proposed retgining the
existing sub-section (2) as clause {(a) of sub-section (2)

and to add a new clause, clause (b)) n cub-saction (2).

It has also proposed addition of sub-sacticons (3) to (11).
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we do not however propose to set out all the said proposed

sub-sections, oxcept sub-section (2), which reads as

follows:

“(2)(a) In proceedings to which this section
applies, avidence relating to the sexual
reputaticn of the compiainant is inadmissible.
(b) Notwithstanding sub-section (2)(a), =vid
about any sexual experiance or sexual activity, or
lack of exparisnce or activity, of the complainant
=hall not be inadmissible merely because it &lso

relates to the saxual reputation of the

complainant.”

§.3.5. For ready raference, we are anclosing btoth section
4098 &s it now stands as well &s the racommendation for
its amendment as suggested by the New South Wales Law
Reform Commission. (The recommendation was made in

November 1998.) (Annexure-FfF)

5.3.6. We do not think that we need to draw any
inspiration from the highly invelvad and 1intricate
provisions suggestad by the New South Wales Law Reform
Commission by way of clause (b) of sub-seztion (2) or by

way of sub-sections (3) to (7) of S.209-B. The provision

, of course, for
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lines of the suggestions made by the New South Wales Law

Commission should be made.

5.3.7. In the light of changos proposed by us in section
375, thea Ianguaée of section 53A and of clause (4) 1in
section 146, recommendad 1in the 84th Report of the Law
Commission, have to be medifiad and adapted.

5.3.8. Consequential amendments recommended in  propesed

(93]

section 53A and proposed clausa (4) of section 146 of the

Evidence Act.- ‘Accordingly, we recommend that the

following amendments be made in the Evidence Act:

5.3.8.1. Aftar section 53, tha following section ba

inserted:

“B3A. In a prosecution for an offence under
section 376, 376A, 276B, 376C, 376D or 376E or for
attempt to commit any such offence, where the
quastion of consent is i issue, evidence of the
character of the victim or of his/her previous
sexual exparience with any person‘shall not b«
relavant on the issus of such consent or the
Quality of conssnt.” '

5.3.3.2. in sacition 146 of the Evidence Act, the

< e 2

following clausa shall ba adde«d after clause (3):
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“(4) In a prosecuticon for an offence under section

376, 376A, 376B, 376C, 376D or 376E or for attempt

o
> commit any such offence, where the question of

consent is in issue, it shall not be permissible

L0 adduce evidence or to put questions in the
cross—examination of the victim 8s to his/her

to his/her

h

genaral immoral character, or =&
previous sexual experience with any person for

proving such consent or the quality of consent.”
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CHAPTER SIX

Miscallaneous Suggestions of Sakshi

6.1. The representatives of Sakshi have made thrae
other suggestions which we have set out undar items 11, 12
and 13 in chaptar uwo of this Report. So far as
suggesticon under 1tem 11 78 concerned, we may refer to
saction 273 of the Criminal Procadure Code, which reguiras
that "except as otherwise exprassiy provided, all evidence
takern in the course of the trial or other proceeding,
shail ba takan in'the presance of the accused or when his
persanal  attendancs is Jdispensed with, in the presence of
his pleader™, wWe o do o not think  that this general
principle, founded upon natural Jjustice, should be done
away with altog=ther in trials and enquiries concerning
sexual offerces. In an appropriate case, it may be open
Lo the prosscuticon to raquest tha court to provide a
screen  in  such a manner that the victim does ot see the
Accused, while at ithe same time providing an opportunity
to  the accused to Yisten to the tastimony of the victim
and give appropriats instryctions to his advocate for  Aan
effactive crass-cxamination. Howaver, with a view to
aillay any arncehensians on this score, a proviso can be

addad to section 273 of the Criminal Procedurs Code to the

N

following affecr

o~
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"Provided that whers the evidence of a pearson
below sixtean yeérs who is alleged to have been
subjected to sexual assault or any other sexusal
offence, is to be recorded, the court may, take
apprppriate measures to ansure that such person is
not confronted by the accusead while at the sam=
time nsuring the richt  of cross-examination of

the accused”™,

The proviso can e piacad above the Explanation to

the Saction.

6.2. Tty

Nd

sUgCestIoN mantioned undar item 12 is, in  our

13

opinion, ;. impractical: it is not possibile ta accsde to tha

said raquest. Tha sams commant holds good with respect to

the proposal undsr item i3. . Wa are therafore wunabla to

93}

meke any recommandation for the present in terms of or on

the basis of the aforesaid requests of Sakshi.
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CHAPTER SEVEN

CONCLUSTON

-

on  the basis of the discussions contained in the

~
-4

precading chapters, the Commission is of tha considered
opinion  that the following amendments need to be carrisd
out in the Indian Penal Code, 1860; the Code of Criminal

Frocedure, 1673 and the Indian Evidence Act, 1872.

7.2. Chanaes recomnmaended in the Indian Penal Code, 18690

7.2.1. Substitution of axisting saction 375 of the 1°C

recommandsd.- The axisting section 375 be substituted by

the following:

“375. Sexiyal Assguit: Saxual assault means -

(a) panatrating the vagina (which term s8hall includs
the 1labia majora), the anus or urethra of any

person with -

i) any part of ths body of another person or

i1) an object manipulated by another person

hq

xcept whare such penatration is carried out for

proper hygienic or medical purposas:
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(b) manipulating any part of the body of another

perscn <o AS  to cause penetration of the vagina
(which term shall include the labia majora), the
anus or the urethra of the offender ty any part of
the.other cerson’s body:

(¢ introducing any part of the panis of & person into

the mouth of another parson:

(d) 8Nngaging in cunniiingus or fellatio: ot

(8) continuing sexual assault as defined in cleuses

(a) to (d) above

in circumstances falling wundar any of the six

m

following dascription
First- against the othar person’s will.
Secondiy- Without the other person's consent.

Thirdly- with the otierc parson’s consent whan such
consent has been cbtainad by putting such other person or
any pearson in whom sutih other person 1s  interested, 1in

Taar of death o- hoart.
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Fourthly- Where the other person is a female, With
her consant, when ths man knows that he is not the husband
of such other pereon and that her consant 1s given bacauss
she believes that the affendsr is another man to whom she

is or balieves hersel? to be Tawfully married.

Fifthly- with the consent of tha othar parson,

whien, at th

By

tims of giving such consent, by reason of
unsoundness of mind o intoxication or the administration
by the offander personally orf  through ainother of any
stupefying or unwholesoma substance, tha othar parson is
unable  to  wnderstand the nature and consequances of that

ta which such other psrson givas consent.
Siathly- With or without ths other parson
consent,  when such othar parson is under sixtsen ysars of

age.

Explanation* Penetration to any extent is paenatration for

the purposes of this section.

Exception: Saxual intercourse by a manh with his own wifa,
the wife not being undsr sixtean years of age, is not

exual assault.”

Further we are not satisfied that the Exception
should be deleted.

(parzceraphs 3.1.2 and 3.7,2.1, supra)l

~ -~ -~ e T o)

-~
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7.2.2. Recastina of section 376 of the IPC recommended.-

Section 376 shall be racast as followe:

"376. Punishment Tfor sexual agsault - (1) Whoever,

except in  the cases provided for by sub-section (2),
commits segua1 ascault shall be punished with imprisonment
of either description for a term which shall not be less
than' savenn  years but which may be fbr life or for a térm
which may extend 1o ten years and shall also be liable to
fine wuniess the psarson subjected to sexual assault 1s his
own wife and is not under sixteen years of age, in which
case, he shall na  punrished with imprisonment of either
description for a term which may extend to three years and

shAall also be liabla to fine.

If the sexual assault is committed by a person 1in
a position of trust o+ authority towards the person

assaulted or by & near relative of the person assaulted,

he/she shall be punished with rigorous imprisonment for a
term which shall not be less than ten years but which may

axtend to lifae imprisonment and shall also be liable to

Provided tiat the court may, for adequate and
special reasons to Le mentioned in the judgment, impose a
sgntance ot  Amprisonment for a term of less than minimum

punishmant presc-ibed i this sub-section.

(2) whoever , -
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(b))
-~J

{a) being a police officer commits sexual assault-

N ’

() within the Timits of the police station to

which he is sppointed; or

(1i) in the premisas of any station housa whether
or not situatsed in the palice station to which he s

Appointed; or

(iii) on a person in his custody or in the custody

of a police officer subordinate to him: or

ot

(b) being a public servant, takes advantage of his
oftficial position and commits sexual &ssault on  a  person

i his custody as such public sarvant or in the custody of

a pubiic servant subordinate to him: or

{c) baing on the management or on the staff of a
Jail, remand home or other place of custody established by
or under any law for the time being in force or of a

women's or children’s institution takes advantage of i

on

aofficial position and commits sexual assault on any inmate

of such jail, remand home, place or institution; or

(d} being on the management aor on the staflf of 3
hospital, takes advantzos of  his of ficial  position  and
commits sexual assault

G @ parson in that hospital; ar
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(e) commits sexual assault on & woman knowing her

to be preagnant.; ot

(T} commits sexdal assault on a person when such

PErson 1S undar S1rtesn years of age; or
(Q) commits Jang Seaxual assault,

R

imprisonment for & teom

'

s

1

17 e punishsd with rigorous

which shall not v 1238 than téen years but  which may bea

for 7ife and shail also be lieble to fine -

hd

Frovided that tha court may, for adequate and

""" c ta be mantioned in the judgmant, imposa &

gpecial reasons t

santanca  of imprisonment of eithar description far a tarm

Explanation i.- wWiere a parson  1s  subjectesd to  sexual

assault by one or mare in a group of persons acting in
furtherance of thsic common intention, each of tha parsons

emad to have committed gang sexusl assault

-

shall be

1

ib—-gection.

2
-
g 4
=
-,
wn
g}

within ths meaning <

Tsomeat s ar children's institution” means

an institutiong, whethey called an orphanage or a homa  for

negiectad wanen o cnilderan or & wWidows'  home or an

tabiishe

o

€

Y]

CE

I'Il.

TASEILUL TGN cCal T o Ray Glher nams, whicin 1

=)

and maintained o The racapiicon and  care  Of  woman  or

childian,
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_Explanation 3.- “Hospital” means the precincts of the
hospital and includes the precincts of any institution for

the recaption and traeatmant of persons during

convalescence or of parsons requiring medical attention or

rehabilitation.”

(paragraph 3.2.3, supra)

7.2.3. Modification in caction 376A of the IPC

raecommendad.- Section 376A shall read as follows:

"R76A., Sexual assault by the husband upon his wife during

separation.- Whoaver commits sexual assault upon his wife,
who is living separately from him wunder a decree of
separation or under any custom or usage, without her
consent, shall be punished with imprisonment of either
description for & term which shall not be less than two
years and which may extend to seven years and s€hall aleo
be liable to fine."

(paragraph 3.23.1, supra)

7.2.4. Amendment of sections 376B, 376C and 376D.- We
recommend enhancemant of punisnment - wWith a minimum
punishment of not less than five years. we have alsc

-

added an Explanation which will govern all these three
sections. The Explanation defines “sexual inﬁercouree“ to
mean any of the acts mentioned in clauses (a) to (e) of
section 375. Exp]anatibn to rfeaction 375 will however
apply even in the case of sexual intercourse as defined by

the Explanation to thig section.



“mentioned in clausas (a) to (e) of section
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Accordingly, the modified sections 376B, 376C and

2760 of the IPC shall read as follows:

“376R. Sexual intercourse by public gervant with person

in his custody.- Whoever, being a public servant, takes

advantege of his/her official position and induces Of

seduces any person, who is in his/her custody as such

public servant or in the custody of a public servant
subordinate to him, to have sexual intercourse with
him/her, such sexual intercourse not amounting to the

offence of- cexual ascault, shall bte punished with

imprisonment of either dascription for a term which shall

not be less than five yaars and which may extend to ten

years and shall also be 1liable to fine.

Provided that the court may, for adequate and

special reasons to be mentioned 1n the judgment, impose a

" sentence of imprischment for a term of less than five
years.
Explanation: "sexual 1intercourse” 1{in this section and

csactions 376C and 23760 shall mean any of the acts
375.

Explanation to section 375 shall also be applicable.”

“376C. Seoxual intercourse by superintendent of Jail.

remand home, etc.- Wwhoever, being the superintendent or

manager of a jail, remand home or other place of custody
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established by or under any 1law for the time being in
force or of a women’'s or children's institution takes
advantage of his/her official position and induces Or
seduces any inmate of such jail, remand home, place oOr
institution to have sexual intercourse with him/har, such
sexual intarcoursa rot amounting to the offence of sexual
assault, ghall bte punished with imprisonment of either
description for a term which shall not be less than five
y=ars and which may extand to ten years and shall also be

liable to fine,

Providaed that the court may, for adequate and
spaecial reasons to be mantioned in the judgment, impose a
sentence of imprisonment for a term of less than five

years.

Explanation 1.- “Supserintendent” in relation to a jail,

remand home or other placa of custody or a women's or
children's institution includes a parson holding any other
office 1in such jail, remand home, place or institution by

virtue of which he/she can exsrcise any authority or

control over its inmatas,

Explanation 2.- The axprassion “woman's or children’s

institution” shall have the same meaning as in Explanation

2 to sub-section (2) of saction 376.
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3760. sexual intercourss by any member of the management

. hospital with_anv woman in that hospital.-

o
n
=+
N
=h
~
]
=
19y

wihosver, being on ths managemant of a hospital or being on
the =staff of a hospital takes advantage of his/har

xual intercourse with any person in

]

positiornn and has s
that hospital, stuch saxual intarcourse  not amounting to
the offance of saxual  sssault, shall be punished with

imprisanment. of =ithar dascription for a tarm which sheall

and which may extend to ten

in

Aot ba  less  than 1ive year

vears and shall also be liabie to fine.

‘Provided that the court may, for adequate and

spacial reasons to be mentioned in tha judament, imposs &

antence  of  imprizomesat Tor  a  term of lass than five

(75}

years,

Expianation.- The expression “hospital”™ shall have the

same meaning as 1in  Explanation 2 to sub-section (2) of

gaction 376.°

.4.1, supra)

P
)

(paragraphs 3.4

7.2.8 Insartion of new saction 376E recommendsad.- A New

<o

section, nam=ly, <ectioin 376E be inserted in the IPC in

thae faljowing terms:

g SE et contact - (1) wWhoever, with saxual

TRTRE, Uniawful
inteat, touches, diractly or indirectly, with a part of

the body or with an object, any part of the body of
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another person, not being the spouse of such persocn,
without the consent of such other person, shall be
punished with simple imprisonment for a term which may

axtend to two years or with fine or with both.

{2) Whoaever, with sexusl intent, invites, counsele or
incites a young person to touch, directly or indirectly,
with & part of the hbody or with an object, the body of any
person, including the body of the person who so invites,
counsels or incites, or touches, with sexual intent,
directly or indirectly, with & part of the body or with an
object any part .of the body of a young person, shall be'
cunishad with imprisonment of =ither description which may

=xtand to three years and shall also be liatle to fine.

(2) Whoevar baing in a position of trust or authority
towards a young persoh or is a pearson with whom the young
pereon is in a relationship of dependency, touches,
directly or indirectly, with sexual intent, with a part of
the body or with an object, any part of the body of such
young person, shall te punished with imprisonment of
aithaer description which may axtend to savern ysars and

shall also be liable to fine.

Explanation: “Young parson” in  thie sub-section and

<N

ub-section (2) means a parson below the age of sixtean

m

ear

<

(paragtraphs 3.5 & 3.5.1, supraj
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7.2.6. Deletion of- . section 277.- Section 377, IPC

deservaes to be daleted in the 1ight of the changes
effected by us 1n saction 375 to 2T6E.  We leave persons
having carnal intercourse with any animal, to their Just
deserts. |

(paragraph 2.6, supra)

7.2.7. Amendment of saction 509, IPC.- We recommend that

5G9, Word, g=stura or act  intendad to ineult the

modesty of a woman:

wWhoaver, intanding to  insult the modesty of any
Woman, utters any ward, makes any <sound or gesture, or
exﬁibits any object dintending that such word or sound
shall be heard, or that such gesture or object shall bea
saen, by such woman, or intrudes upon the privacy of such
woman, shail be punished with simple imprisonment for a
term which may extend to three years and shall also be
liable ta fine.”

(paracraph 3.7, supia)

7.2.8. HNew section 1564, IPC racommended.- We recommend

______

that a new secticn 1884 ba intiroducad in the IPC 1in the

following terms:

1664, Whilever, being a pulblic servant-
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(a) knowingly disobeys any direction of
the 1law prohibiting him from requiring the
attendance at any place of any person for the
purpose of investigation into an offence or other

matter, or

(b) knowingly disobays any other direction
of the Jaw ragulating tha manner in which he shall
conduct  such invastigation, to the prejudice of
any persati, shall be punished with imprisonment
for a term which may extend fo one year or with
Tine or with both.”

(paragraphs 2.8 §

)
[09)
—4

supra;

7.2.8. No definition of the expression “consent”™ i

on

called for at this stage.

(paragraph 3.9, supra)

7.3. Changes recommended 1in  the Code of Criminal

Procedure, 13873

7.3.1. Insertion of sub-secticns (3) and_{4) 1n section

160 of the Code of Criminal Procedure, 1873.- We racommend

that the following twoe sub-sections be insarted in saction

160 of the Code of Criminal Procedure:

“(3) Whera under this chaptsr, the statement of A
famale is to be reacorded sither as first

information of an offence or in the course of an
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investigation into an offence and ehe is a person

against whom an affaence under sactions

376, 376A, 3768B, 376C, 376G, 376E or 5§08 of the
Indian Penal Codae e alleged Lo have beaan

committed or attempted, the statement s3hali be

racorded by a femaie police officar and in case &

female poiice officer is not a&available, by &

Tamales  government.  servant available in the

viainity and in cas= a female government sarvant

ig also not avaiiable, by a female authorised by

in the waifarse of women

organisation interested

3N
-
b
{

or childran,

(4} Where i any case none of the alternatives

menticonaed in sdt-section {(3) can be  followsd for

tha reasan that no female police officer or female

govarnment sarvant or & femala authorisad by an

arganisation intarsstad in thae walfare of women
and «children is availabia, the officer in chatge

of tha polica station shall, after recording the

in writing, proceed with the recording of

the statement  of  soch femalae  victim  in the
presaince of a4 relative of the victim. "™

{pacagraphs 4.2.3 & 4.2.3.1, supra}



125

7.3.2. Modification of the proviso to sub-eection (1) of

section 160,- We recommend raising the age menticned in

the provisa to sub-saction {1 -f saction 160 from fifteen

S

veaars Lo sixteen vears,
. : (paragraph 4.3, supra)l
7.3.3. Substitiuticon of thae proviso to sub-section (1) sxi

section 180 racomesndad, - We racomnend that in addition to

the abave modification, the praviso to sub-section (1) of

.
N
—
O
-—
-
Cl
b 3
N

tion 160 ba sdbstituted tao read

reon under the age of 16

R
-
W

cr
4

years or woiarn shal ~aquirad to attend at any

place othar than the plaCe in which such male
person or  woman resides., While racording tha
statement, a rajative or a friend or a social
worker of the choice of the person whose statement
is being recordaed shall be allowed to remain
presaent.,  The relative, friend or social worker so

allowad to be present shall not interfere with the

recording of statemant in any manner whatsoever.,”

(oar 4,.3.1 & 4,3,2, supra)

)

aly]

by
l\.
r[.

ar

-

23,4, Iasertion of a new sectica, namely, section 164A
n_the Code of  Criminagl Procedurs, 1973.- W recommand
TAL the fo]]owing St icy 10648 he insaertad in the Coda of

Coriminal Procediur o

e o e A e e
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i“ TR AR . T s 164A. (1) Wwhare, during the stage when

;

=N & ; ;

( any offence under saction 376, section 376A,
i

¢ section 3768, eection 376C, saction 3760 or
‘ . ) . .

( section 3TAE 38 undac  invastigation and 1t s
{ 3 %

( proposed  to get the victim <xamined by a mediczl
{

( oxpert, such axamination shall be conducted by 3
‘

registered medical practitionsr, with the consent
of the victim or of soms parson competent ta give

&g, U=

m
m

such conseat on his/her behalf. In 511 C

victim chould be sent for such axaminatidn without

{
Provideag that i f t.he victim hﬁopéﬂs To =
a femaie, tive medical examination shall b=
1
) conducted hv a (emale madical officar, as  far  as
{
, nOasihle.
( A [(REN

(2} Tha registecred medical practitioner to

14

whom  the victim is forwardsd shall without delay

(‘ Sxamine the peircan and prapare a report
( specifically “ecording the resuit of his

'

sxamination and ¢iving the following details:

~
T

<". {3 the npamns and address of thesvictim and
{ the nerson by whom ha/she was brouaht,

(A (i) the aoe of the victim,

' | L0 Eith maAarks of injurieé, if any, on the
' e saa of SOVICTim,

( {ivy ganeral  aental  condition  of the
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victim and

{v) othar material particulars, in
reasonabls cetail.

{2V The report shall state pracis=ly the

reasons for <ach conclusion arrived at.

(4) The report shall specifically record

\d

rson

o

that the coansent of the victim or of some p

[
f

comgetaent. o glve such consant an his/her behalf
ta such e«amination had been obtainad.

xact - time of commencement anac

T The

hd

completion of the examination shall also he noted

J
)

in he report, and the registerad medical

G

practitioner  shall without delay, forward the
report  to  the investigating officer, who shall
forward it to the Hagistrate referred to in
secrion 173 as part of the documants referred to

4} of sub-section (5) of that sectioin.

T
~~
/]

in claus

{6} iwwihing 1in this section shall be

construad as  rendering  lawful any axamination

without the consent of the victim or any persen
competent to give such consent on his/hér bahalf.”

{pacagraphs 4.5.1 and 4.56.2, supral

etk

——
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7.3.5. Insertion of new section 53A in  the Code of

Criminal Procedurse recommanded.- The proposed section 53A

shall read as Tollows:

“BRA, (1 Wwihen a person accused of any of tie

tions 376, 376A, 376B, 376C,

is arrested and an examination of
his/har per<on 18 ©0 be made undsr This section,
the/sha shiall be  sant  without delay to the

isterad medical practitioner by whom hs/she  is

{(2) The registare medical practition=r

N

conducting such axamination shall without delay
examine such person  and prepare a report
spacifically recording the resuilt of his

examingtion and giving the following particulars:

i the name and address of the

RN
-~y

f

acIused and ths person by whom he  wasd

tci'{nl_;gi‘gt, .

(vii) marks of injury, iT any, on

the parson of the adoused, and
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(iv} other material particulars in

reasonhable datsail.

s~ - .
4‘3\ T

report shall state pracisaly the

d

cis for, sach conclusion arrived at.

(4} The exgct time of commancement and

completion of the examination shall also bse noted

in T report and  the  registered medical

o0

practitionsr shall, without delay, forward the

report  to the dnvestigating officer, who shall

forward it ¢

» Lhe Magistrate raferred to  in

s2ction 173 as part of the documents refaerred to

in clause {a) of sub-section (5) of that saction.”

(paraaraph 4.6.2, supra)

7.2.6. Consequential amendmants in the First Scheduls to
the  Code  of Criminal Procedurs, 1873 recommended. -

Consequent upon  the proposed amandments in the IPC, the

axist

—
>
o

antries in respact of sections 376 to 2760, 377
and 503 will have ta be substituted and entry in respect

of nmaw sectioan 376E, IPZ will have to be inserted a

fy

12,6

3TH Saxual assault Imprisonmant Ditto Non—
for 1ife ar - bailatbie
imprisonmant
for 1 Q yeAars
and fMing

Sexual assault Imprisonmient Non- Ditto
by a man on for 3 years cognizable
his own wife and fina

Zourt of
Sacssions

L]
.a.
i
ad
Ol
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being

under 16 vears

of ag=.,

Sexual assauirt Imprisonmant
committed by for 1ife and
a person in A fine

position of
trust or

guthority
towards tha

aerson assaulted
o by a near

relative
person as

Sexual ascauln Inprisonment
by a palice Toir 1ife and

officer or by a fin=
public sarvant
Of by A person
being an tihs
management or on
the ztaff of a
Jail, remand
nome or ather
place of custady
OF Women’s or
chiidren’
institution or
by & parson o
the manaammunf
Hf on f);o—- <

0N

N

,
ta&1na advan age
of his official
position,

Sexusal assault Imprisonment
oy ths husband for 7 years
upon his wifa and fins

‘j(‘f‘il‘lg \"‘Iq'dn 1( 1y,

Saxual

Tntetrcouras i
t’th"l‘r Seirvant
with person in

hig custady,

Imprisonmant
for 10 yaars
and fine

*(

A7

Coani—-  Non- Gitto
zable bailable

Coani- Non- Ditto
zabis hzilable

Cogni- HNon- bitto
zable bailable

(but anly

on the

complaint

of the

victim) .

ogii—-  Nonh-— Ditto
zable bailable

(but no

arrest
shall be
made
without a
warrant. or
without an
order of a
Magistrate)
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Sexual pitto
intercoursse by
Superintendent of

jail, remand

homea etc,

Ditto
ercourse by

Ny membar of

the managem=nt

or staff of a

hospital with

any woman 1

that hospital,

Unlawful sexuald Imprisonment
contact. for 2 years,
or Tina ar
t. ot t

Unlawful Trpr
COntact with 5 far

Yyoung et san,

"

) :-‘f 0

sonmant
vears

Al
~
a

Unlawful sexual Imprisanment
contact by A for 7 yaars
person N oa and fina

POs itian of

I

Ditto Ditto Ditto

0 o o ) Ditta

2
-
-
ct
-

Non- Railable
coanizabla tra

Non-
bailable

Cogni-
zable
if
information
ralating tc
the commission
aof the offencs
is afven to

an Officer-in-
cnarge of a
Folice Station
by the person
agarieved by
tha affencs

or by any
person

related to
her/him by
tlcod, or
adoption or

iT there is

no euch

belonging to
such class or
category as

may be notified
by the State
Govermment in
this behalf

NoOn - Court

bailable of
Sassic

Ditto

N
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trust or
authority
towards a
youha person.

377 Deleta Delete Delete Dalete
509 Uttering any L Simple Coani- HNon-
word or making imprisonment zable bailable
any gesture faor 3 y=ars
intended to and fine

insult the
modesty of A
woman etc.

1R9

Dalete

Magis-
trate
af the
First
Class

(paragraph 4.7, supra)

I

7.3.7. Amendment of sub-section (63 of section 198 of th

Code  of Criminal Procedure, 1873.- Cons2quant upan

f saction 376 of IPC, sub-section (6)

T

proposed  amandment

—
p—

be amanded in the  following

"
Qe

af section 198 CrPC

mannet :

The words exual intarcourse” shali te

7

substitutad by the words “sexual assault”™ and the

word  “fifteen” shall be substituted by the word

7.3.8, ins

rtion of now section 1538 T tThe Codea of

(il

Criminal Proacsdurs, 15

of Criminal Procedure, 1873, tha following new  saction

1688 shall be insertean

"Prosecution of affencas  under  sub-sections (2)

and (3) of sacition 2376€ of tha Indian Penal Code




,.

(30

No court shall take cognizance of an offence
punishable under eub-sections (2) and (3) of

caction 376E of the Indian Fenal Code (45 of 1860)

1

xcapt upon & police report of facts which

constitute such offence or upon & complaint mads
by the person aggrieved by the of fenca or by

his/her rather, mother, brother, sistar oOr by

Q)

his/her fathar's or mother's brother or sister or,

by any other person related to him/her by blood or
adoptian, il so parmitted by the court”.
{(paragraph 4.9, supraj)

7:3:9., Amandment of

eotion 273

., Code of Crimingd

N

(
cr

T

Procadure, 1972.- A proviso to thae following effect
added under section 273 above the Expianation clause

therein:

“Providad that where the evidence of a person
baslow sixteen yaars who is alleged to have baan
subjected to Vsexua] assault or any othar sexual
offence, is to be recorded, the court may, take
aporonriate measures to ensure that such person is

not  confranted by the accused while at the same

time ensuring the right of cross-examinatfon of
the accused”
(paragrach 6.1, supra)
4. Chanass recoiendsd o the Indian Evidence ACU,
A72

—



7.4.1. Modification of section 114A of the Evidence Act

~ 7~~~ - ~~

. o~ o~ —

~

recommended.—- We recommend that section 114A be modified

as follows:

Presumption as to absence  of consent N

~ertain  oprosecuticns  for  sexual assault.- In a

i SR el

nrosecution far saxual assault under (s) or clause

(d) or clause (=} of

(b)) or clause {(C) ar Clause

clause  {a) of gcub-section (2) of section 276 of

the Thadizan Fenal Coada (45 of  1860) where sexusal

intercourse by the accused is proved sand the

Jquestion is whether it was without the consent ot
the other person alleaed  to have been sexually

assaulted and such other person states in  his/her
& the court that he/she did not
consent, the court shall presume that he/shs did

NnNot consent,

Explanation: “Saxual intarcourse™ in this section

and sections 376C and 376D shall mean any of the
=ots mantioned i clauses (&) to (e} of ssction

4
1

be

=
Y]
—
-
m
L)

ot

275 Explanation to section 275 s
i

appiicabls.”

(paraaraph 5.1.4, supra)
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It goes without saying that the aforesaid

presumption is & rebuttable presumption of law (“shall

presuma”) within the meaning of ssction 4 of the Evidence

ACT.

(paragraph 5.1.4.1, supra)

7.4.2. Deletion of clauss (4} of section 155 of the

Evidence Act.- We recommend deletion of clause (4) of

section 155 of the Evidence Act.

{(paragraphs 5.2.2 and 5.2.3, supra)

7.4.3. Amendments recommended in  proposed eaction 534,

Evidence Act.- Ws recommend that aftar section §3, the

following section be inserted:

“B3A. In & prosecution far an offence under

section 376, 376A, 376B, 276C, 376D or 376E or for

attempt to commit any such offence, where the

question of consent is in issue, evidence of the

character of the victim or of his/her previcus

saxual exparience with any person shall not be

relevant on the issua  of  eguzh  consent or  the

quality of consant.”
(paraaraph 5.3.8.1, supra)

«
Py

in saction 146 of the

Y
]

b=

T.4,4, Insertion of clause

Evidaencs

Act, the following clisuse shall be addad after clause (3):
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"(4) In a prosecution for an offence under section
376, 376A, 376B, 276C, 376D or 376E or for attempt
to commit any such offence, where the question of
consent 18 in issue, it shall not be permissibie

Lo adduce evidence or to put questions in  the
cross-examination of the victim as to his/her

gen2ral  immoral character, or as to his/her

previous  sexual experienca  with any person for
proving such consent or the quality of consent.”

~

(paragraph 5.3.8.2, supra)

We' recommend &ccordingly and urge the Government

to initiate steps to amend all the threa Acts, namely, the
Indian Penal Code, the Code of Criminal Procedure and the

Indian Evidenca Act on the linas suggested by us.

/i,/j
{MR.JUSTICE B.P. JEBVAN REDDY ) (RETD)

CHAIRMAN

'v‘“tjk - : f&v”/ N 8 ‘
S N,
(MS.JUSTICE LEILA SETH)(RETD)(DR.N.M. GHATATE)(DR.SUBHASH C.

MEMBER MEMBER MEMBER "SECRE

)
-

)
N
12
o

=)

Dated: 13.
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In the matter of:

Sakshi Petitioner
Versus

Union of India Respondent

PART I: Precise Issues submitted for consideration of the Law

Commission and the Government of India

. Given the widespreac prevalence of child sexual abuse and beari ing 1n

mind the provisions of the Criminal Law (Amendment) Act 1983 which

specifically inserted section 376 (2)(f) envisaging the offence of "rape” of a

airi chiid howsoever voung below 12 years of age, whether the expression
"sexual intercourse" as contained in section 375 of the Indian Penal Code
should correspondingly include all forms of penetrauon such as
peniiesvaginal penetration. peniieforal penetration, panile/anai penetration.
finger/vagina and finger/anal penetration and object/vaginal penetration: and
whether the expression “penetration” should not be so clarified in the

Explanation to section 373 of the Indian Penal Code. (Reference is invited to

Note £1 at Appendix "A" antached to this Part)




section375 (rape) defeats theﬂ ery. ‘purpose and intent of thc provisions for

R “’ AR
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punishment for. rape u/s 376 2(1') "Whoéoever commits rape on a woman

when she is under twelve years of age” (Referencc is invited to Note #2 at

Appendix "A" attached to this Part)

3. Whether, penetrative abuse of a child below the age of 12 should no
longer be arbitranly c]assviﬁcd according to the 'type’ of penetration (1gnoring
the ‘impact’ on such child) either as an "unnatural offence” u/s 377 IPC for
penile/oral penetration and penile/anal penetration) or otherwise as
"outraging the modesty of a woman" ws 354 for finger penetration Cr
nenetration with an inanimate object). (Reference 1s invited to Note #3(a) a

Appendix "A" attached to this Part)

4. Whether non-consensual penetration of a child under the age of 12 shoula
continue to be considered as offenses ws 377 ("Unnatural Offenses™) on par
with certain forms of consensual penemation (such as consensuz:
homosexual sex) where a consenting party can held liable as an abetior or

" n

otherwise. (Reference is invited to Note 3(b) at Appendix "A" atached

hereto)
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Appéndi)i ‘A’
Note #1:
Prior to 1983 the law of rape provided inter alia as under:

a. Under section 375 and 376 IPC, rape was defined as non-consensual
sexual intercourse with a woman. The explanation to section 375 TPC

provides:

“Penetration is sufficient to constitute the sexual intercourse necessary to the

offence of rape. "

Under section 376 IPC, the punishment for rape as aforesaid was for a term

which could extend to ten vears or imprisonment for life and a fine.

b. Subsequent to the Criminal Law (Amendment) Act 1983, the law for the
first time provided that "Whoever... commits rape on a woman when she
IS under twelve vears of age... shall be punished with rigorous
imprisonment for a terms which shall not be less than ten year but which
may be for life and shall also be liable to a fine" (secnon 376(2)f). Not
content with section 375 which limited abuse to females under 16 vears
ot age, the provision introduced in 1983 for the first time envisaged the

offense of rape of a girl child howsoever voung below twelve years of

{aze. The possibility of ‘penetration’ \’dunallwdnallv/omllv of a girl child
I

i by any body part or object not necess: n]_v penile cannot now be ruled
"&
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out. To do so would be to view the sexual abuse of minors in terms of an
adult yardstick rather than in terms of the child's experience of it. On the
-contrary, since a girl child of even one year of age iulls within the scope
of section 376(2)(f) the word "penetration” in the Explanation 1 section

575 cannot be restricted to penile/vaginal penetration
Note # 2:

The petitioner draws support from the well established view that the vast
majority of criminal "child sexual abuse" does not necessarily mvolve
penile-vaginal penetration. A large body of research confirms that non-
penile/vaginal sexual contact can cause lasting psychic damage. A restrictive
definition of sexual intercourse to pentle/vaginal penetration therefore would

vastly undercount the number of children severelv harmed by this practice

(Reference is invited to pg. 22/25 and 108-112 of the papervook)
Note #3 (a)

The Law Commussion of India in its 156" report has recommended that
caild sexual abuse in the form of penile/ oral penetration ané penilc/anal
penetraticn be covered u's 377 IPC while finger/penetratior and penetration
of inanimate objects inio the vagina or anus of a female child can be
adequately covered u/s 334 with a more severe punishment. The pettioner
submits that such a recemmendarion requires reconsideration. Arbitrary

classification of ‘penetration’ in the izxplanaton to section 3

3. notonly fails
to take into account the perceived intent of the Criminal Law (Amendment)

Act of 1983 which specifically included section 376 (2)(f) "rape of a woman

137
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when she is under 12 years of age" but also fails consider the social context
reality of child sexual abuse wherein sexual abuse of children is most often
by a person known to them (Reference is invited to pg. 22/23, 109-112 of
the main paper book). It is submitted that under an existing contemporary
understanding, rape has been understood in terms of its impact- as an
intention to humiliate, violate and degrade a woman sexually and therefore

adversely affect the sexual integrity and autonomy of women and chiidren.

While admitting that sexual abuse of children, particularly minor girl
children by means other than penile/vaginal penetration is common and inay
take the fonn of penilesanal penetration/penile/oral penetration, finger/:nal

penetration, finger/vaginal penetration or object/vaginal penetration. the said

recommendation of the Law Commussion defeats the very intent oi ihe

amendment of section 376 IPC 2(f) (inserted by the 1983 Amendmeni).

Such an arbitrary classification of penetration of a child of voung vears fails
to recognise the impact of sexual abuse on a child of tender vears regaraless
of which onfice is penetrated and how. It further assumes that a child under
the age of twelve, for instance who is 2 vears old, would in each instance be
able to discern the degree of difference in terms of which of its oniices are

penetrated and how.

The petitioner wishes to cite the following instances to illustrate the present
impact of a narrow and restrictive interpretation of 'penetration’ w's section

375 when applied to chiid sexual abuse.
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A six year old child was sexually molested. The 18 year old accused has
not succeeded 1n penetration with her and hence inserted an iron rod in
her vagina which caused<serious injuries to her, including a ruptured

uterus and she had to be hospitalised for a month.

b. A five vear old girl was raped by a youth from her neighbourhood. The
girl was made 1o lie down on her stomach and was raped from behind.
The girl suffered severe mnjuries. At the time of evidence in the court, the
irl, not knowing anvthing about the penis or genital organs of the male
and too.young to understand the difference between a penis and finger.
coupled with the fact that she was raped from behind admits a suggestion

In cross-examination that a finger was inserted.

¢. Over a period of two time, the father of a voung female child who is now
SIX vears of age rej catedly penetrates her vagina and anus with his finger

and asks the child to suck his penis.

d. An accused was charged under section 354 IPC for fondling the pnivate
parts of the | vear old baby girl. The argument advanced was that a |
vear old baby cannot be said to possess a sense of modesty. Hence there
couid be no question of outraging his/her modesty.

It is submitted that each of the aforesaid cases would not be considered rape

if a narrow and resmrictive meaning 1s given to “penmetration” in the

Explanation 10 section 373 IPC. This would defeat ‘thc Very purpose and

mnient of specificaily adding secuon 376(2)(f) to address the widespread

prevalence ot child sexual abuse.

139




Note # 3(b)
Under the present recommendation of the Law Commission in its 156

report, the examples cited above in Note 3 (a) would be understood as

follows:

* Examples (a), part of (¢) and (d) would be seen as offences falling within
section 354 [PC ("outraging the modesty of a woman" punishable with

imprisonment which may extend to two vears)

Examples (b) and the second part of example (c¢) would be considered
offenses w's 377 IPC (camal intercourse acainst the order of nature.) In
other words, the nature of penetration and not the impact on a child o1

tender vears would determine the severitv of the offense.

Further, centain types of penetration (penile/oral and penile/anal) of a child
would be tried as offenses on par with crimes of consensual sexual relations
ws 377 in which a consenting party may be held liable as an abettor (See
U.P. Minwalla v. Emperor Vol 36 (1935) Cr.1.J 877, AIR 1935 £IND 78) or
otherwise bestiality (Khanu v. Emperor (1924) 19 SLR 327, a case of

penile/nostril penetration with a bullock).

As stated by the Law Commission of India Report (No.42) of 1971 section

!

W)

was created te punish certain kinds oi 'moral turpitude’ as “Indian

(VAT

ociety. by and large, disapproves of homosexuality and this disapproval is

srong enough to jusufy it being treated as a cnminal offense even where

7 TG




adults indulge 1n it in pnivate:. (qugrc;i;gé"‘is invited to page 15 of the maip

paperbook).

In view of the above, the petitioﬁer submits that the focus of section 377 1s
to punish the 'unnatiralness' of certain kinds of sexual behaviour irrespective
of consent. It can not have been the intent of the legislature to club together
offenses of consensual intercourse and moral turpitude with those of non-
consensual sexual violence such as child sexual abuse, more so when the
latter has been specifically provided for in 1983 when it included a special
provision for sexual abuse of girls under the age of twelve under section

376(2)().

- - 5 g = i
The 136 Report unwittingly negates any distinction between section 334
and 377 [PC which were intended to punish hurt and moral turpitude

respectively and sections 373/376 which were intended to punish sexuai

violence.

In 1968 a similar ambiguity arose with respect to section 377 of the Indian
Penal Code which penalises "unnatural offenses" which are basically
consensual in nature. The secﬁon penalises "Whoever voluntarily has camal
tercourse against the order of nature...” A single judge of the High Cour
of Gujarat allowing for change in social conditions etc. since the passing of
the law construed the expression "camal intercourse” as not just "sodomy”
(with which it was associated at the time cf drafting the Penal dee) but aiso

asincluding oral intercourse (see AIR 1968 Guj 252)
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It is well settled that in light of the rule in Heyden's case, that the language
pen';littirig, as in the presentcase a penal statute may also be construed 1o
avoic_i a lacuna and to suppress the mischief and advance the rem;dy. It .
follows that the substan'.é'e and réaiily bf section 376(2)(f) and not merely the
form ought to be taken into consideration for appropriately construing

“penetration” in the Explanation to section 375 read with section 376(2)(f)
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PAR-T- II: Existing inadequ.a.éies

Because of existing inadequacies in the ‘svstem, the questions have been
posed with suggested ansxx:ers at Appendix B’ to this Part. The instances
cited at Appendix 'B' of this Part show that even though each incident related
therein may cause severe and untold psyvchological trauma for the girl child,
under the existing provisions of the indian Penal Code, it becomes difficult
to identify the precise offense. In cach of the cases cited in the Appendix,
whlle It mav not amount to rape w's 375/376 IPC, 1t would also not amount
10 an "unnatural offense” w's 377 or to “outraging the modesty of a woman
w's 334 1PC but might just be a limited & form of assault or crimina! force, if
I. Such offenses cannot possibly come within the confines of a paniciiiar
offense under the IPC name v eiven the limited parameters of the existing

- It 1s imperative therefore thar there be a re- thinking on this issue and

that an offense of "sexual assault" should be more preciselv defined and its

parameters indicated. An attempt has been made in this regard below:.
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APPENDIX 'B": The following question are posed and suggested answers
furnished.

A three year old child has been ejaculated on but in no way penetrated by

a neighbour. How do we categorise this offense?

Ans: At most the offense might be categorised as an offence ws 509 IPC
"Whoever, intending to insult the modesty of any woman.... intrudes
upon the privacy of such woman... shall be punished with simple

imprisonment for a term which mav_extend to one vear...."

The elderly neighbour persen, daily calls the small male child of 5 vears
m his house. exposes his geniials 1o him and asks him to do the same.

What offense. if anv. has he committed?

Ans: As there 1s no provision under the Indian Penal Code for sexuai
abuse of a male child. the offence may. if at all. fall within the meaning
ot "Criminal Force” w's 349/330 for which punishment "may extend to
three months” provided there has not been anv "grave and sudden

provocation” on the part of the child.

The accused was charged w's 334 IPC for fondling the private parts of the

I vear old baby girl. The argument advanced was that.a 1 vear old bay
' R Contd

cannot be said 1o possess any sense of modesty. Hence there tenl be no

Quesion ot outraving histher modesiy,

o~
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. The uncle of a § year old male child 'frcquéntly undresses him, touches

his genitals and asks the child to do the same. Categorise this offense.

Ans. This offense is limited to the same extent as example #2. At most
this situation might be punished as Criminal Force u/s 349/330 and 332

IPC.
Over a period of time, when no one is at home, a six vear old girl 1s
lovingly asked by her father to masturbate him. What would vou call this

offense, if any?

Ans: There is no offense under the existing Indian Penal Code.

-The uncle of an 11 vear old invites her over to his house. offers her

expensive gifts and asks her to undress so that he can photographs her in

different poses. How would vou categorise this offence?

Ans.: There 1s no provision in the Indian Penal Code which wouid

describe this practise as an offence.
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PART I1I: Suggestions for amendment to the Indian Penal Code-

The petitioner suggests the following amendment to the offense of "rape” in

- . " ol
the Indian Penal Code to cover the broad expenences of "sexual assault.

1. Delete existing sections 354/375i376 and 309 of the IPC and add the

following:

2. Proposed definition of "Sexual Assault”

“375. Sexual Assault .

l. A person commits sexual assault against another where such person

engages in any of the activities set out in subsection 2(2) to 2(c) azainst

the will or without the consent of the other person against whom suci

offence is commitied,

Provided that where such sexual assault 1s committed against a minor. the

question of consent 1s irrelevant.

EXPLANATION : A minor is a person who 1s vears of age or under.

! Refarence is imvited 10 the law of Wesiern Australia and Canada wbere the offence of "rape” h% h‘:n
eliminated and an offence of "sexual assauht” has evolved. Further reference is imvited to the draft "Sexuad
Assault Against Women and Children” legislation prepared by a Subcommites of the National

Commission for Women. 1992,

Reference is also invited to the following assessment of "sexual assanit” law reform in Canada:

. Confrontine Sexual Assault A Decade of Legal and Social Change Edited by Julian v. Roberts and
Renate M. Mohr, 1994 (Provides ier alia. a comprehension analysis of the redefininon of rape 2s
“sexual assault™ and its impact on child sexuul abuse cases)

e “the New Sexual Assault Law: What Has Been Its EZei” & K £dward Renner and Suresh Sahypaul
Canadian Journal of Cnmunoloey. pp. $07-4135 (provides siatisuicai support for ineased repering
under 2 new law of sexual assault as opposed 1o an earlier Law ot rapc)

«  "Inconsisencies and Contradicuons in Canada's Sexuai Assault Law” by R. Hinch. Canadian Polix
NIV no.3 Seprember, 1988 (pp. 282-294)
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a)

b)

d)
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"Sexuﬁl Assault” includes

The introduction (to any extent) by a man of his penis, into the vagina ,
the external genitalia, anus or mouth of another person

The introduction (to any extent) by a person of any object or a part of the
body (other than the penis) into the vagina or anus of another person.
Where any person, for a sexual purpose, touches, directly or indirectly,

with a part of the body or with an object, any part of the body of another

person.
Where any person for a sexual purpose, invites, counsels or incites a
minor person to touch, directly or indirectly , with a part of the body or
with an object. the body of any person including the body of the person

NN DY
nvited.

who so invites counsels or incites and the body of the person invit

counseled or incited.

Where any persen with a sexual purpose utters anv word, makss any
sound or gesture, or exiubits any object or part of the body intending that
such word or sound shall be heard. or that such gesture or exhibiticn shall

be seen by a person or intrudes upon the privacy of such a person.

(z) For the purposes of sectien 273 (1) "censant” means the unequivocal
voluntary agresment of the woman to engage in the sexual activity

question.

(b) No consent is obtained for the purpose of section 373 (1):

S

). When the consent has been cotained bv putting the woman <

roans

person whom the woman is interested  in fear ot death or of injury.



1)

ii). When such consent is given because the woman believes or is

15 o

given

to believe that the man is her husband.

iii). When at the time of giving such consent, by reason of unsoundness

0

personally or through another of any stupefying substan

{ mind or intoxication or because of the administration by him

ce, the woman 1s

unable to understand the nature and consequences of the act.

iv) When the agreement is expressed by the words or conduct of a person

other than the woman.

(3)

vi) The woman is mistaken about the sexual nature of the ac

v) The woman is mistaken about the identity of the man.

U or

mistakenly believe that the sexual acuvity is for medical, ritualistic

purificatory, therapeutic, psvchological or spiritual purpose.

vii) The person is or appears to be a minor”

(9]

75 A. Aggravated sexual assault
A person commits an aggravated form of sexual assault when-

1(a) Such person being a police man/ woman commits sexual assault

on a women Or Mminor;

-

i) within the limits of a police precinct.

in his or her custody or in the custody of a police person subordinate

to him or her; or

1) in his or her custodv or in the custodv of a police perscen

subordinate to him or her: or

iv) while such person is in uniform

“y
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b) Being a personnel in the armed forces commits sexual assault on a

person while on duty.

c) Being a public servant, commits sexual assault on a person in his
custody or in the custody of a public servant subordinate to him.

d) Being on the management or on the staff of a jail, remand home or
other place of custody established by or under any law for the time being
in force or of a woman's or children’s institution commits sexual assault
on any inmate of such jail, remand home or institution; or

e) Being on the management or on the staff of 2 hosputal commits sexual
assault on a person in that hospital .

f). Being in a posiuon of trust, authority , guardianship or of economic or
social dominance commits sexual assault on a person under such rust,

authority’or domnance.

(2)(a)  Such person commits a sexual assault on 2 women who is
precnant.

(b)  Such person commits a sexual assault on a woman who Is
suffering from mental or phvsical disability.

(C) Such person commits sexual assault on « aunor.

(5) While commitung a sexual assault causes grievous bodily harm.
maims, disfigures or endangers the life of a women or minor.

(4)Such person commits or has committed protracted sexual assault on &

wormen or ininor



150

17

(5) Where more than one person commits sexual assault on a women Orf

minor.

EXPLANATION 1: Where a person is sexually assaulted by one or
more in a group of persons acting in furtherance of their common
intention, each of the persons shall be deemed to have commitied sexual

assault within the meaning of this sub-section.

EXPLANATION 2. "Women's or children’'s institutions * means
an institution. whether called an orphanage or a home for neglected
women or children or widow or bv any other name. which 1s established

and maintained for the reception and care of women or children.

EXPLANATION 3: "Hospital" means the precincis of the hospital anc
includes the precincts or any institution for the recepuion and treatment o
person during convalescence or of persons requiring medical attenuon or

rehabilitation.

New Delln

Dated: Cor the Petitioner
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CRIMINAL ORIGINAL JURISDICTIOR

WRIT PETITIOR (CRIHKINAL) NO. 23 OF 1997

IN THE HATTER OF.

...PETITIONER

SAKSHI
Versus
UNION 0OF INDIA RESPONDEXT
AFFIDAVIT
I, Dr. ¥Hewmlata, wW/o Shri suni) Kumar, aged 30 yearIs, Project
Co-ordinszor, Sakshi, £~ 67, South Extension Part 1, New

Delhi co hercby solemnly afiirm and state as undeX:-

Al 4

;I T am Pro‘ect Co-ordinator 0of the PetitionerX
¢-ganization and fully conversant with the <Zfacts anad
circumetzaces o0fi The preseat case and competent to alfliIm

5 EE o e
this afiidawits

2 v state that I have read ovVer and wunderstood <the

csntents accompanying Writtlen Submissions/ Issues and state

reccrcs

Hh

that ©he cane have ieen rrepared on the basis ©

and texts availuble in the office of the Petitionerx

crganization and advise cbtained frowm legal counsalors.

NS
5 “ L\J\:
N
W
NEPONENT
VTIRIZTICARTION
I, the deponent cdo hereby verify that the contents of
thiis atiidavic axrs true and ccrraecc to the best of oY
knowledge. It conceals nothing and nc part thereof 1S

false.
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KEY TO READING THIS DOCUMENT

. The proposal given by The National Commission for Women is written in BLACK.
. It has been followed by the corrospoading proposal of the Law Commission,

. The Law Commission's proposal has been written in BLUE.

. Comments/observations with regard to the comparison between the two have been

written la RED.

COMPARISON — RAPE LAWS

Section 375 — Sexual Assaulis

I A person commits sexual assault against another where such person engages in
any of the activities set out in subsection 2 (a) to 2 (c) against the will or without
the consent of the other person agains: whom such offence is committed,

COMMENT - The underlined portion has been reproduced in S. 375 First and
Secondly of the Law Commission’s proposal.

Provided that where such sexual assault is committed against a minor, the
question of consent is irrelevant.

EXPLANATION 1- A minor is a person who is 18 years of age or under.
COMMENT - A minor is taken to be 2 person who is under the age of 15 years for
all purposes in the Law Commission's proposal.

EXPLANATION 2 - Any consensual sexual activity between two adults does not fall
within the purview of this section.
COMMENT - Not mentioned in the Law Commission's proposal.

= “Sexual Assault” includes:

(&) The introduction ( to any extent ) by a man of his penis, into the vagina,
the external genitalia, anus or mouth of another person.

(b) The introduction ( to any extent ) by a person of an object or a part of the
body ( other than the penis ) into the vagina or anus of another person.

Section 375 — Sexual Assault:

Sexual Assault means -

(a) penetrating the vagina ( which term shall include the labia majora ).
the anus or urethra of any person with —
(1) any part of the body of another person or

ANNEXURE=C [

—

-



(b)

(c)

(d)

(e)

163

>

(i)  an object manipulated by another person except where sucli
penetration is carried out for proper medical and hygienic

purposes; N

art of the body of another person so as (0 caus¢

manipulating any p
the labia

penetration of the vagina ( which term shall also include
majora), the anus or the urcthra of the offender by any part of any

person’s body;

introducing any part of the penis of a person into the mouth of

another person;
engaging in cunuilingus or fellatio; or

continuing sexual assault as defined in clauses (a) to (d) above.)

COMMENT — The word ‘external genitalia’ has been deleted and the term

‘urethra’ has becn inserted. Also, ‘vagina’ has been given to include
the ‘labia majora’. Besides this, the word ‘penetrating’ has been used
instead of the phrase ‘introduction (to any extent)’. S.375 (b) and (d)
have been inserted to cover those acts of sexual assault.

touches, directly or indirectly,

(©) Where any person. for a sexual purpose
with a part of the body or with any object, any part of the body of another
person.

S. 376 E - *Unlawful Sexual Contact’

(1) Whoever, for a scxual intent touches, directly or indirectly, with a

t, a part of the body of another

part of the body or with an objec
onsent

person, not being the spouse of such other person, without the c
of such other person, shall be punished be punished with simple
imprisonment of a tern which may extent to 3 years or with fine or
with both. If, however, the other person is below 15 years of age, su<
conduct, with or without the consent of the other person, shall be
punished with rigorcus imprisonment which may extend to 7 yecars or

with both.

L

COMMENT — The word ‘intent’ has been used instead of the word ‘purpose’. The

(d)

extent of the maximum punishment has beca brought down to 3
years from S years. A minimuni putishment has not been prescribed.

Where any person with a sexual purpose utters any word, makes any
sound or gesture, or exhibits any object or part of the body, intending that
such word or sound shall be heard or that such gesture or exhibition shall
be seen by a person or intrudes upon the privacy of such person.
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S. 509 — Word, gesture or act intended to annoy or (o insult the
modesty of a woman:

Whoever, intending to annoy or to insult the modesty of any
woman, utters any word makes any sound or gesture, or exhibits any
object or part of the body, intending that such word or sound shall be
heard or that such gesture or exhibition shall be seen by such woman,
or intrudes upon the privacy of such woman, shall be punished with
simple imprisonment for a term which may extend to three years, or
with fine or with both.

Where, however, such offence is committed with sexual intent,
such person shall be punished with rigorous imprisonment for a term

which shall not be less than two years but may extend to five years or
with fine or with both.

COMMENT - The new proposal has been divided into two parts:

(e)

a) where gesture or remark is intended to annoy or insult the
modesty of a woman, and
b) where it is committed with a sexual intent.

Different punishments have been prescribed for the two offences.

Where any person for a sexual purpose invites, counsels or incites a minor
to touch, directly or indirectly, with any part of the body or with any
object, the body of any person, including the body of the person who so

invites, counsels or incites and the body of the person invited, counselled
or incited.

S. 376E — Unlawful Sexual Contact

Whoever, for a sexual intent invites, counsels or incites a young
person to touch, directly or indirectly, with a part of the body or with
an object, the body of any pesson, including the body of the person
who so invites, counsels or incites shall be punished with rigorous
imprisonmeant which may extend to 7 years or with fine or both.

Comment - The punishment in this sub-section has been inserted by the Law

(3)

Commission.

Whoever, being in'a position of trust and authority towards a young
person or is a person with whom the young person is in a relationship
of dependency, touches, directly or indirectly, with a sexual intcent,
with a part of the body or with an object, any part of the body of such
Youag person, shall be punished with rigorous imprisonment which
may extend (o seven years or with fine or with both.

Provided that if the offender happens to be the father,
grandfather or brother, he shall be punished with rigorous
imprisonment for a term which shall not be less than S years but
which may extend to a term of ten years.

o r® @ - ¥

D -
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Explanation — “Young Person™ in this subscction and in subsection (2) means
( a person below the age of 15 years.

! COMMENT ~ Sub-section (3) has beer: added by the Law Commission.
(a) For the purposes of S. 375(1) “Consent” means unequivocal voluntary

agreement of-the-woman.to-cngage-in-sexual activity in-question. L~co" -
COMMENT - *Consent’ has not been defined in the Law Commission's proposal.

(V8]

(b) No consent is obtained for the purpose of S. 375 (1) :

(1) when the consent has been obtained by putting the woman or any other
person whom the woman is interested, in fear of death or injury.
S 375 Thirdly — with the other person’s consent, when such consent
hias been obtained by putting such other person or any other person in
whom such person is interested, in fear of death or hurt.

COMMENT — The word ‘woman’ has been replaced by the phrase ‘other person’
and the word ‘injury’ by the word ‘hurt’.

(1) When such consent is given because the woman believes or is given to
believe that the man is her husband.
S. 37S Fourthly — Where the other person is a female, with her
consent, when the man knows that he is not the husband of such other
person and that her consent is given because she believes that the
offender is another man to whom she is or believes herself to be
legally married.

COMMENT - Too confusing.

(1) When at the time of giving such consent, by reason of unsoundness of
inind ur intoxication or because of the administration by him personally cr
through another, of any stupefying substance, the woman is unable to
understand the nature and consequence of the act. )

S. 375 Fifthlv — With the consent of the other person, when at the
time of giving such consent, by reason of unsoundness of mind or
intoxication or the administration by the offender personally or
through another, of any stupefying or unwholesome substance, the
other person is unable to understand the nature and consequence of
that which such ather person gives consent.

COMMENT — The word ‘woman’ has been replaced by the phrase ‘other person’
and the term ‘unwholesome’ has been added.
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(iv)  When the agreement is expressed by words or conduct of a person other
than the woman.

A

(v) The woman is mistaken about the identity of the man.

(vi)  The woman is mistaken about the sexual nature of the act or mistakenly
believes that the sexual activity is for medical, ritualistic, purificatory,
therapeutic, psychological or spiritual purposes.

(vii)  The person is or appears to be a minor.

COMMENT - (L. (iv) to (vii) have not been taken into consideration. However, the
following clause has been added.

S. 375 Sixthly : “ with or without the other person’s consent, when such other
person is under fifteen years of age”.

Explanation to S. 375 says — “ Sexual intercourse by a man with his own wife
not being under fifteen years of age is, not sexual assault™.

S 375A - Aggravated Sexual Assault,
A person commits an aggravated form of sexual assault when:

S.376 - Punishment for Sexual Assault

1(a) such person being a police man/ woman sexually assaults a woman or
minor;
2(a) ‘Whoever, being a police officer commits sexual assault -

(i) within the limits of the police precinct

(i) within the limits of the police station to which he is appointed: or

(i) the premises of any station house whether or not situated in the
police station to which he is appointed; or

(1) in his or her custody or in the custody of a police person subordinate to
himor her ; or

(iii)  on a person in his custody or in the custody of a police officer
subordinate to him; or

(iit)  while such person is in uniform

COMMENT - While a new cl. (i) has been introduced, cl. (iii) of the N.C.\ '«
proposal has not been considercd. :

(b) being a personnel in the Armed Forces commits sexual assault on a
person while on duty.
COMMENT - Not meationed in the Law Commission’s proposal.

P
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(c) . being a public servant, and commits sexual assault on a person in his
{ custody or in the custody of a public servant suberdinate tc him.
(b)  being a public servant, takes advantage of his official position and
‘ commits sexual assault on a person in his custody or in the custody of
i a public servant subordinate to him.
¢ COMMENT - The underiined portion is the only change/addition in this subsection.
‘ (d)  being on the management or oh the staff of a jail remand home or other
place of custody, established by or under any law for the time being in
force or of a woman’s or children’s institution, commits sexual assault on
any inmate of such jail, remand home, or institution ; or
(c) being on the management or oh the staff of a jail remand home or other

place of custody, established by or under any law for the time being in
force or of 2 woman’s or children’s institution, takes advantage of his

remand home, place or institution ; or

COMMENT - The underiined parts are the additions made in this sub-section.

&

(d)

being on the management or on the staff of a hospital, commits sexual
assault on a person in that hospital.

being on the management or on the staff of a hospital, takes
advantage of his official position and commits sexual assault on a

person in that hospital.

COMMENT - The underlined portion is the only addition made in this subsection.

)

|

being in a pesition of trust, authority, guardianship or of economic or
social dominance commits sexual assault on a person under such trust,

authonity or dominance.

COMMENT - Not mentioned in the Law Commission’s proposal.

2(a)

(e)
(b)

such person commits sexual assault on 8 woman who is pregnant.
commits scxual assault on a woman knowing her to be pregnant; or

such person commits sexual assault on a woman who is suffering from
mental or physical disability.

COMMENT - Not mentioned in the Law Commission’s proposal.

(c)
(n

such person comnuts sexual assauit on a minor.
commits sexual assault on & person when such person is under 15
years of age: or
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3 while committing sexual assault causes grievous bodily harm, maims,
( disfigures or endangers the life of the woman or minor.

COMMENT - Not mentioned in the Law Commission’s proposal.

t 4 such person commits or has committed protracted sexual assault on a
woman or minor. .
{ . . o
COMMENT - Not mentioned in the Lew Commission’s proposal.
5 where more than one person commits sexual assaults on a woman or
i minor.

(g8) commits gang assauls,

shall be punished with rigorous imprisonment for a term
which shall not be less than ten years but which may be for life and
shall also be liable to fine :

Provided that the Court may, for adequate and special reasons
to be mentioned in the judgement, impose a sentence of imprisonment
of either description for a term of less than ten ycars.

Explanation 1: Where a person is sexually assaulted by one or more in a group of
persons acting in furtherance of their common intention, each of
the persons shall be deemed to have committed sexual assault
within the meaning of this subsection.

Explanation 1: Where a person is subject to sexual assault by one or more in a
group of persons acting in furtherance of their common intention,
each of the persons shall be deemed to have committed sexual
assault within the meaning of this subsection

COMMENT - The underined portion is the only change made in this subsection.

Explanation 2: “ Woman’s or children’s institution” means an institution, whether
called an orphanage or a home for neglected women or children or
widows’ or by any other name, which is established and
maintained for the reception and care of women or children.

Explanation 2. Woman's or children’s institution” means an institution, whether
called an orphanage or a home for neglected women or children or
widows’ home or by any other name, which is established and
maintained for the reception and care of women or children.

COMMENT - The underlined word is the only change made in this subsection.

Lxplanaiien 3. *Hospital” means the precincts of the hospital and includes the
precincts of aryv institution for the icception and treatment of
persons during convalescence or of persons requinng edical
attention or rehabilitation

COMMENT - Reproduced identically in Expl. 3 to S.376.
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Section 376(1) — Punishment for Sexual Assault

{ (2)

(b)

Whoever commits sexual assault within the meaning of S.375 (2) (a).or
S. 375 (2) (b) shall be punished with imprisonment of either description
for a term that shall not be less than 7 years but which may be for life and

with a punitive fine.

Provided that the Court may in exceptional circumstances to be
recorded in the judgement, impose a sentence of imprisonment for a term

of less than 7 years but not less than 5 years.

Whoever commits sexual assault within the meaning of S.375 (2) (c) shall
be punished with imprisonment of either description for a term that shall
not be less than 2 vears but which extend to 5 years and with a punitive

fine

Whoever commits sexual assault within the meaning of S.375 (2) (d) or

S.375 A (2) (a) read with S. 375 (2) (d) shall be punished with
imprisonment of either description for a term that shall not be less than ]

vear but which extend to 3 years and with a punitive fine.

Section 376 — Punishment for Sexual Assault

(1)

Whoever, except in the cases provided in subsection (2), commits
sexual assault shall be punished with imprisonment of either
description for a term that shall not be less than 7 years but which
may he for lifc or for a term whick may extend to 10 years and shall
be liable to finc unless the person subjected to sexual assault is his
own wife and is not under 15 years of age, in which case, he shall be
punished with imprisonment of either description for a term which
may extend to 2 years or with fine or both. )

Provided thatif the father, grandfather or brother commits the
sexual assault, he shall be punished with rigorous imprisonment for a
term that shall not be less than 10 vears but which may extend to life

imprisecnment.

Provided that the Court may, for adequate and special reasons
to be mentioned in the judgement, impose a sentence of imprisonment
for a term of less than 7 years.



COMMENT - A common punishment has been prescribed for the various acts of
sexual assault. Sexual assault by & man on his wife has been
diiTerentiated from sexuai assauit by a man ou any otiier womsn. Not
only that, the punishment prescribed for the two is also different.
However, the paragraph underlined has been additionally added.

Section 376 (2) — Punishment for Aggravated Sexual Assault

(a) Whoever commits sexual assault within the meaning of $.375 A (N (@-f
read with S. 375 (2) (a ) or (b) shall be punished with imprisonment of
either description for a term that shall not be less than 10 years but which

may be for life and with a punitive fine.

Provided that the Coun may, in exceptional circumstances to be
recorded in the judgement, impose a sentence of imprisonment for a term

of less than 10 years but not less than 7 years.

(®) Whoever commits sexual assault within the meaning of $.375 A (1) (a - f)
“read with S. 375 (2) (c ) shall be punished with imprisonment of either
description for a term that shall not be less than 2 years but which extend

to 5 years and with a punitive fine.

(d)  Whoever commits sexual assault within the meaning of $.375 A (1) (a-f)
read with S 375 (2) (d ) shall be punished with imprisonment of either
description for a term that shall not be less than 2 years but which extend

to 3 years and with a punitive fine.

COMMENT - The punishment for the acts of 'Aggravated Sexual Assault' has been
given in S. 376 (2) of the Law Commission's proposal as a term that may
be for life but shall not be less than 10 years along with a punitive finc.

Section 376 (3) - Punishment for Sexual Assault v/ S.375A(2)

(a) Whoever commits sexual assault within thc meaning of $.375 A (2) (a).
(b) or (c) where the minor igover 12 ycars of age, read with S. 375 (2) (a)
or (b) shall be punished with imprisonment of either description for a term
that shall not be less than 10 vears but which may be for life and with a

punitive fine.

(b)  Whoever commits sexual assault within the meaning of $.375 A (2) (a).
(b) or (c) on a minor of over 12 years of age, read with §. 375 (2) (c) shall
be punished with imprisonment of either description fora term that shall
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not be less than § yéaxs but which may be for 7 years and with a punitive
fine.

(c) Whoever commits sexual assault within the meaning of S.375 A (2) (a),
(b) or (c) on a minor of over 12 years of age, read with S. 375 (2) (e) shall
be punished with imprisonment of either description for a term that shall
not be less than 7 years but which may be for 10 years and with a punitive
fine.

A

Section 376 A - Punishment for Sexual Assault of a Minor up to the age of
12 vears and W/ S 375 A (3) '

(2) Whoever commits sexual assault on a minor person up to the age of l?
' years or under S.375 A (3) read with S. 375 (2) (a) or (b) shall be punished
with imprisonment for life and with a punitive fine.

(b) Whoever commits sexual assault on a minor person up to the age of |2
years or under S.375 A (3) read with S. 375 (2) (c) shall be punished with
imprisonment of either description for a term that shall not be less than 3
years but which may be for § years and with a punitive fine.

{c) Whoever commits sexual assault on a minor person up to the age of 12
years or under S.375 A (3) read with S. 375 (2) (d) shall be punished with
imprisonment of either description for a term that shall not be less than 7
years but which mav be for 10 vears and with a punitive fine.

(d) Whoever commits sexual assault on a minor person up to the age of 12
years or under $.375 A (3) read with S. 375 (2) (e) shall be punished with

imprisonment of either description for a term that shall not be less than 2
years but which may be for 3 veass and with a punitive fine.
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- D ARNEXURE<D.
The Chairperson:
Law Commission of India
Sh'a_stri;Bha'wan s
Gate #2 .
7™ Floor.. 613109

Dear Justice Reddy,

As requested by the Commission, please find enclosed recommenqation_s to_ be
consicered by the Law Commission regarding amendments to mvestsgatlo_n,
procedure and evidence in Sexual Assault cases.

We do have some additional concemns which we would likg to clarify witlj !he
Commission at the time of our next meeting. This includes examining

implications of a ‘gender neutral” law.

Once again, we wish tO‘E’xpre&W‘—swnce”e"graﬁtcdeﬁr—fhe {ime, co-operation
and serious concern shown oy the Commission on this issue.

Best Regards.

\:‘L‘,‘ L'\'/ /
% ¢ f‘/

Fer:

Naina Kapur
!Director, Sakshi)

Jasjit Purewal
(Director, IF SHA)

Kirti Singh

(AIDWA) ‘ .
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RECOMMENDED CHANGES -FOR INTERROCAT‘CN l '
IN CASES

MEDICAL EXAMINATION, EVIDENC CESS
RELATING TO SEXUAL ASSAULT

The Law Commission in its 84™ report has made several suggestions ior the
interrogation, investigation and medical examination in cases relating to rape and
sexual assault against women: The-suggestions-with- Some modifications-should--
be incorporated in the law. Certain other amendments to the law of Evidence
which will facilitate the trial of a complainant of sexual assault are also being

suggestec.

1. The Law Commission has suggested that where the statemert of 2 victim giri
child below 12 years of age is to be recarded it shoutd be done by a woman
Police Officer or by a VYpoman who belongs to an organsiation interested in

the cause of women ar children.

N2 TR st e e

Our Recommendation;

i. The statement of any complainant of sexual assault should only be recorded by
a woman police officer or by any other women interested in the cause of tne

women or children.

i, The statement of a complainant of sexual assault should be made in the
present of a relative or friend of the complainant's choice.

iii. The interrogation of a complainant should only be carried out at her home or
place of her choice and necessary clarification to Section 161 should be made as

suggested by the Law Commission.
In view of the above we-.suggest the following changes”

A new sub-section 3 to section 160 of the Code of Criminal Procedure be
added as under:

"(3) Where under this Chapter, the statement of a complainant of a sexual
offe_ance is to be recorded such statement shall be recorded either by a woman
police officer or by a woman social worker in the absence of a woman police

officer."

“(4) a) Where the woman police officer is not available to record the statement of
the complainant of sexual assault, the officer in charge of the police station shati;
to facilitate recording of the statement, forward a written request to a social
worker who shall upon comgletion submit the same to the officer in charge.
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b) Should the-said. statement require further clarification” or .arnpl:lﬁcztion. the
officer-in-charge may seek the same from the complainant either In person or

through the social worker.”

(5) a) The statement of the- gif recorded and forwarded under sub-sections (3)
and (4) above shall for the purpose of the law refating to. the admissibility in
evidence of statements made by any person, be deemed to be a statement

recorded by a police officer.”

Il. The following proviso shall be substituted for the present proviso of Section
160(1):

years or woman, shall be

“Provided that no male person under the age of 16 _
ome or place of his or her

required to attend at any place other than his or her h
choice."”

l1l. The following sub-section should be inserted after Section 166 o1 the I.P.C. to
punish a police officer who fails to record a statement as stated above

"166.Whoever being a public servant:

(A)disobeys any direction of the law prohibiting him from 'req.uirir'tg the
attendance at any place of any person for the purpose of investigation into an

offence or other matter, or ' _
(B) disobeys any other direction of the law regulating the manner in which he

shall conduct such investigation. to the prejudice of any person,

“shall be punished with imprisonment for a term which may extend to one year or
with fine or with both.”

IV. A new Sub-section (6) should be inserted to Section 160 of the Code of
Criminal Procedure: :

“(a) Where, under this Chapter, the statement of a male person under the age of
16 years cr of & worran is recorded by a police officer, sither as first information
of an offence or in the course of an investigation into an offence, a relative or
friend of such male person or woman, and also a social worker of ghe
complainant's choice shall be allowed to remain present throughout the period
during which the statement is being recorced " ; )

(6) To ensure that the offence relating to sexual assault is promptly recorded the
following section should also be added to the | P.C. as recommended by the

Law Commission with slight variaticns

“46TA° Whoever, being an officer in cnarge ¢i a police stalion and. required by
law to record any information relating to the commission of a cognisable offence
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reparted :to hif;‘l,- refuses to record such information shall be punished with
imprisonment of either description for a term which may extend to one year and
with punitive fine."

V. : As: regards 'the Vme\di&a.l ' éxamihaﬁon of the victim and the accused we
recommend the following the-following séctions should be inserted in the Code of

Crnminal Procedure:

“164(A) Where a case of sexual Assault is reported to any police person, the
complainant is reported to any police person, the said police person shall thh'out
any delay have the complainant medically examined by a registered medical

practitioner.

(B) The registered medical practitioner(s) to whom such person is b‘rough.t shall
without delay examine the complainant and prepare a report specifically
recording the result of the complainant, examination and giving the following

details:

) the name and address of the victim and of the person by whom she was

brought
i) the age of the persaon
1) the general mental and emotional condition of the complainant
v) any signs of sexual assault to the mouth, anus, genitalia
V) any marks on or injuries to the body
vi) other material particulars in reasonable detail”

(C) The report shall state precisely the reasons for each ccnclusion arrived at.

(D) The report shall specifically record that the consent of the victim or of some
person competent to give such consent on her behalf to such examination has

been obtained.

(E) The exact time of the commencement and completion of the examination
shall also be noted in the report and the registered medical practitioner
shaii without  delay forward the report to the complainant and the
investigating officer. The investigation officer shall forward it to the
Magistrate (referred to in Section 173(5)(a) as part of tHe documents.

(F) Nothing in this Section shall be construed as rendering lawful any
examination without the consent of the victim or of any person competent to give
such consent on her behalf."

VI. The following sections should te added to Section 53A of the Code of
Criminal Procedure as recommended by the Law Commission:
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"fSections 53 (1A), (1B), 1(C), and{1D), Code of Criminal Procedure, 1973 to be
inserted .

exual assault or an attempt to sexual as§ault is
to be made under this seclion, he
dical practitioner by whom he is to

(1A) When a person accused ofs
arrested.and an examination of his persan is.
shall be sent without delay to the registered me
be examined,

(1B) The registered medical practitioner conducting the examination shall
(without delay) examine such person and prepare a-report specifically recording
the result of his examination and giving the following particulars:

i) the name and address of the accused and of the person by whom he was
brought
) the age of the accused-
men, and-evidence

i) other material particulars including traces of blood, se
of any recent sexual activity in reasonable detail and

v) any other marks of injury, if any, on the person of the accused.

(1C) The report shall state precisely the reasons for such conclusion arrived at

(1D) The exact time of commencement and completion of the examination shall

also be noted in the report and the registered :
delay forward the report to the investigating officer who shall forward it to the

Magistrate referred to in Section 173-as-part-of-the—decuments—a{om ed to in

clause (a) of sub-section (5) of that Section."

VII. While granting bail to an accused in a sexual assault case, the accused shall
be restrained from being in proximity of the child from in any mannef

wiTatsoever- Fhe-eaus shauld be placed on the accused to show compliance with
this restriction. '

VIIL. In a case of sexual assault there shall be no interference with or disturbance
of the complaninant’s natural habitat by/ through the criminal justice process.

IX. The investigation and tria! of all sexual offences should be time bound and not
take more than 6 monihs at the most. Particular care should be taken to address

the memory needs of children who have been sexual abused.
X. It should be clarified that the “social worker” described above should be a
woman interested infworking for the cause of women and/or children and familiar

with issues of violence.

Our Recommendations for changes to the Indian Evidence Act, 1872

1) Section 114 nf the Evidence Act s shall be amended to read as follows:

“114A In a prosecution for aggravated sexual assault under Sedion —
where sexual intercourse (as defined thereunder) is proved and the question IS
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whether it was without the consent of the complainant and she states in her
evidence before the Court that she did not consent, the court shall presume that
she did nct consent.”

2) Section 155(4) of the Evidence Act which allows questions regarding the
“general immoral character of a prosecutrix in a trial for ‘rape’ or ‘attempt to
ravish'™ must be deleted. .

3) The following clause 4 will be added to section 146 of the Evidence Act:

"4 In a prosecution for sexual assault - or attempt to commit sexual assault where
the question of consent is at issue, it shall not be permissible to adduce evidence
or to put question in the cross-examination of the complainant as to her previous
sexual history , character and conduct for providing such consent or the quality of

consent."

4) Given the existing reality and limitations of accessing proper heaith care
systems, a special provision should provide that the absence of a medical report
in a case of sexual assault shall not be used against the complainant.

SPECIAL PROVISIONS FOR CASES OF CHILD SEXUAL ABUSE.

We strongly feel that a minor complainant of sexual assauit should not have to
give her/his oral evidence in the presence of the accused, as this will certainly
traumatize the minor. Appropriate changes in the law to prevent a minor witness
from being traumatized by court procedure should therefore be introduced.

While steps are essential to reduce “system abuse” of chiid complainants, it will
be very difficult to totally eliminate this. Nevertheless, the use of the criminal
justice system to its fullest extent must be an important part of the strategy for

dealing with child sexual abuse.

The co-ordination and use of both social and legal interventions is necessary to
minimize unnecessary interference with or disruption of the child complainant, to
help create a safe envi:ciment in which the child can revocer, and to provide
maximum leverdge for the control and treatment of the offender.

SUGGESTIONS

In this regard we wish to suggest the following for redress of child sexual abuse
cases: ‘

1. A minor's testimony in a case of child sexua! abuse should be recorded in
y

court at the earliest possible opportunity in the presence of a judge and child
support person i.e. this may include a family/friend, relative or social worker that

the minor person trusts.
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For this purpose the court should take steps to ensure at least one of the

permitting use of a videotaped interview of the child’s statement by the
judge (in the presence of a child support person) .
. allow a child to testify via closed circuit television or from behind a screen

to obtair a full and candid account of the acts complaiqed of. _
ii. The cross-examination of a minor should only be carmied out by the judge

based on written questions submitted by the defense upon perusal of the

testimony of the minor.
iv. Whenever a child is required to give testimony, sufficient breaks should be

given as and when required by the child.

i.

2) All cases of sexual assault must be tried by Special Cogrts with court
personnei including judges, prosecutors, counselors, specially trained/sensitised
to issues of sexual assault.
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NATIONATL COMMISSION FOR WOMEN |

i
H

I attended the moeting with Mrs. Locla Seth, Member, Law:
Commission of India on 16.9.99 at 11.0 a.m on the subject of proposed’
legislative provisions pertaining to sexual assault. This meeting arose out
of a petition mede by Sakshi vs. Union of India drawing the attentioin of the
Supreme Court to the fact that the present laws relating to rape, are not-
adequate to cover various sexual atrocitics egainst women or child sexual
abuse. Sakshi proposed a draft amendment to the present provisions in IPC
and the same came up for examination by the Law Commission. Hence Law
Commission also prepared a draft and wanted the comments of NCW. The
Chairperson, NCW desired that I should attend this meeting on behalf of the
NCW.

[ have given following suggestions on behalf of the NCW:-

1) The present word rape is proposed to be replaced by .
word sexuai assauit. This is agreed to:

2) The provisions relating to child should be mentioned
separately so that specific cases of child sexual abuse may get
proper focus; :

3) Under the draft only two levels of sexual assault have
been recognised:

1) Which is equivalent to rape and hence
punishable with punishment which is 7 years and upward;

1) Cases coming under unlawful sexual contact for

which maximum punishment proposed is simpls imprisonment
for three years. (sexual annoyance not involving physical
contact s dealt with separately u/s 509)

I have suggested thal we may recognise the three degrees of sexual
assault: : :

D Cases whuch are equivalent to present word rape as '
proposed under 375 (a) to (d) '
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. ID Caser of grievious sexual assault where aotual repe
may not have been performed but thefe ig either en intertion to kill
the spirit of the victim and instil & fear psychosis or the trauma
undergone by the victim ix of extreme nature. ’

) Other cases of unlawful sexus! contact which need not
necessarily invoke merious trauma or sever plychosu as I praposed
under 376 of IPC.

Alternatively the proposed 376(E) should provide for a punishment
of ngorous imprisorment upto 7 years for general category and for 10 years
in case of children, so that it can effectively cover cases under categary II
above.

able to focus upon the trauma undergone by the victim and only if the case

commensurate with the mental treuma undergone by the victim will be
awarded.

4) The present draft lists out six circumstances of sexual assault
and clarifies by way of explanation that “SEXUAL INTERCOURSE BY A
MAN WITH HIS' OWN WIFE (THE WIFE NOT BEING UNDER
FIFTEEN YEARS OF AGE, IS NOT SEXUAL ASSAULT"

I have suggested that marital sexual intercourse by & man with his
wife without consent should also be considered as sexual assanlt At the
most, unlike in other six categories the onus of establishing that consent was
not given may lie with the wife. 1 have also suggested the inclusion of the
8th circumstance of sexual assault whxch would mplace the proposed
376(A) and would read as below:

“Where 8 man has sexual intercourse with his wife who is
living separately from him either under a decree of separation or
under any custom or usage or for any other reason whatsoever,
without her consent”. '

S) I have suggested that the provisions of proposed 376(B),
376(C), 376(D) may be combined together and be called custodial sexual
intercourse (the word custodial having the suggested meaning only for the

servant, police officer, superintendent of jail, remand home, hospital
incharge or other institutions by virtue of which a man can exercise authority
or control over the inmates. This is only a drafting suggestion.

I have also put forward the view that the 2nd altemative will not be -

is handled with sufficient sensitivity then punishment upto 7 years and -

ipurpose of this section) so as to include sexual intercourse by any public =

[ go
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I have also euggested that the punishment for this should be s
minimum of three years which may extend upto 7 years and also liable for
fine. :

I would like to emphasise here that these proposed sections 376 (B),
376(C) and 376(D) are meant for covering cases of custodial sexual
imtercourse not amounting to offence of sexual assault i.e. not without the
conser.

Hence, an express explanation should be added to say that in such
cases sexual intercourse will be presumed to be sexual asssult when the
victim says that she had been assaulted without consent and the burden of
proof will lie on the accused person. ;
This express explanation ix available under the present Act but not
proposed 1n the draft.

Above are the 5 points made by me. F «~ l-«{‘”v e 4 N
g b e @ P . St . ¥
A Bl ) fa.u . ‘9( (!\M -%—E,\x

(Leeha Mehendale)
Ju Secretary
17.9.99
Mrs. Leela Seth
Member
Law Commigsion of India
Shastri Bhaven
New Delhi

Fax No. 3388870
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Justice Mrs.Leela Seth.
Member,
Law Commission of India.

Shastni Bhawan,
New Delhi.

Subject: Proposed legislative provisions pertaining to sexual assault.

Madam.

This is in the furtherance to the suggestions made earlier on the behalf of
the Commission on the above referred subject. I would like to bring in to your
kind notice that the Commission has proposed tollowing amendments in the
Indian Evidence Act. to the Department of Women and Child Development,

Ministry of Human Resource Development.

- Steps should be taken to delete section 155(4) of the Indian Ewvidence Act,

1872, which reads as:
“when a man is prosecuted for rape or an attempt to ravish, it may be shown

that the prosecutrix was of generally immoral character”.

- Section 54 of Indian Evidence Act should be amended to include the

following:
“In case of rape, the prosecution can adduce the evidence to establish the
previous bad character of the accused which shall be relevant to the case.

Yours faithfully,

| N R

(LEENA MEHENDALE)
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sE:ntg:ct_of_ section 409B of the ~Cr1§ci Act,. 1900 (Mew
::;:;cx:"; Commission pertaining to it made in its T
on Review : of adction 409B of th 1
1900 (Nsw) (ov. 1996) OF The Crimes Aot
LIST OF RECOMMENDATIONS

/ RECOMMENDATION 1 N
Section 409B should be retained.

/Y( RECOMMENDATION 2

Section 409B should be amended to provide as
follows:

409B.(1)(a) This section applles to criminal
proceedings for a prescribed sexual offence, whether
those proceedings are for that offence alone, or
together with any other offence (as an additional or
alternative count).

(b) This section applies to all stages of criminal
proceedings, including bail, committal, summary
hearing, trial, sentencing, and appeal.

(c) This section applies to an inquiry Into a conviction
for a prescribed sexual offence under Part 13A of this

Act.
(d) In this section:

“the accused person”, In relation to any

proceedings, means the person charged with a

prescribed sexual offence;

“the complainant”, In ‘relation to any
| proceedings, means the person, or any of the
persons, upon whom a prescribed sexual
offence with which the accused person is
charged is alleged to have been committed;

“prescribed sexual offence” means: .
() an offence under section 61B, 61C, 61D,
61E, 611, 61J, 61K, 61L, 61M, 61N, 610, 65A,
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66, 66A, 66B, 66C, 66D, 66F. 73, 74,
78B, 78H, 78I, 78K, 78L, 78N, 780, °
80A, 86, 87, or 89;

(i) an offence (such as an offence ui
section 37 or 112) which includes
commission, or an intention to commit
offence referred to in paragraph (i); or

(iii) an offence of attempting, or of conspii
or Incitement, to commit an offe
referred to in paragraph (i) or (ii).

(2)(a) In proceedings to which this section appl
evidence relating to the sexual reputation of
complainant is inadmissible. .

(b) Notwithstanding subsection (2)(a), evidence at
any sexual experience or sexual activity, or lack
experience or activity, of the complainant shall not
inadmissible merely because it also relates to
sexual reputation of the complainant.

(3)(a) In Proceedings to which this section applies,
evidence shall be admitted about any sex
experience or activity of the complainant, or lack
sexual experience or activity, except with leave of
court.

(b) For the purposes of subsection (3)(a), “sex
experience or activity” includes sexual experience
activity to which the complainant did not consent.

(4) The court shall not grant leave uni
subsection (3)(a) unless:

(a) the court is satisfied that the evidence t

significant probative value to a fact'in issué or
__gredit; and

(b) the prebative value of the evidence sought tc
admitted substantially outweighs the danger
Prejudice to the proper administration of justi
taking into account the matters set out
subsection (6); and



(c) the party seeking to admit the evidence has
complied with the requirements in subsection (7).

(5) Evidence of a complainant’s sexual experience or
activity is not admissible to support an inference that,
by reason only of the fact that the complainant has
engaged in sexual activity ‘or. has had sexual
experience, the complainant:

(a) is the type of person who is more likely to have
consented to the sexual activity that forms the
subject-matter of the charge; or

(b) is less worthy of belief.

(6) In determining whether the probative value of the
evidence sought to be admitted substantially
outweighs the danger of prejudice to the proper
administration of justice under s 409B(4)(b), the court
shall take into account the following matters:

(a) the interests of justice, including the right of the
accused to make a full answer and defence;

(b) the distress, humiliation, or embarrassment which
the complainant may suffer as a result of leave
being granted;

(c) the risk that the evidence may unduly arouse
discriminatory belief or bias, prejudice, sympathy
or hostility in the jury;

(d) the need to respect the complainant’s personal
dignity and privacy;

(e) whether there is a reasonable prospect that the
evidence will assist in arriving at a just
determination in the case;

() any other factor which the court considers
relevant.

{7) The party seeking leave under subsection (3)(a)
must do so by application to the court in writing and

must: :



(a) setout:
(i) the nature of the evidence sought to be

adduced; and
(i) how the evidence has significant probative
value to a fact in issue or to credit;

(b) give a copy of the application to the other party
within such time before the hearing of the
application as the court may prescribe or
considers to be appropriate in the interests of
justice in the particular case.

(8) The court must hear an application to grant leave
under subsection (3)(a) in the absence of the jury (if

any) and the public.

(9) The complainant is not a compellable witness at
the hearing of an application for leave under

subsection (3)(a).

(10) At the conclusion of the hearing of an application
for leave under subsection (3)(a), the court must make
a determination whether or not to grant leave to admit
the evidence and must record or cause to be recorded:

(a) the reasons for that determination;

(b) where the court grants leave to question the
complainant, the nature of the evidence which
may be elicited.

(11) Where evidence of a complainant’'s sexual
experience or activity is admitted at trial under this
section, the judge shall give a warning to the jury to
the effect that they must not infer, by reason only of
the fact that the complainant has engaged in sexual
activity or has had sexual experience:

{a) that the complainant is less worthy of belief;
(b) “where consent is an issue at the trial, that the
complainant is the type of person who is more
likely to have consented to the sexual activity that
forms the subject-matter of the charge.

186
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Review of section 4098 of the Crimes Act 1900 (NSW)

/ 2.1 Section 409B currently provides as follows: e

409B.(1) In this section:

“the accused person”, in relation to any proceedin
means the person who stands. or any of the persons w
stand, charged in those proceedings with a prescribed sex\

12

offence;

“the complainant”, in relation to any proceedings, mea
the person, or any of the persons, upon whom a prescnib
sexual offence with which the accused person stands charg
in those proceedings is alleged to have been committed.

(2) In prescribed sexual offence proceedings. eviden
relating to the sexual reputation of the complainant
inadmissible.

3

In prescribed sexual offence proceedings, evidence whic
discloses or implies that the complainant has or ma
have had sexual experience or a lack of sexuz
experience or has or may have taken part or not take:
part in any sexual activity 1s inadmissible except:

(a)

(b)

(©)

where it is evidence:

(1) of sexual experience or a lack of sexua
experience of, or sexual activity or a lack ot
sexual activity taken part in by, the
complainant at or about the time of the
commission of the alleged prescribed sexual
offence; and

(n) of events which are alleged to form part of a
connected set of circumstances in which the
alleged  prescribed  sexual offence  was
committed:

where it is evidence relating to a relationship which

was existing or recent at the time of the commission

of tie alleged prescribed sexual offence. being a

relationship between the accused person and the

complanant;

where:

(1) the accused perzon is alleged to have had

<exual intercourse, as defined in section 614H1).
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‘é ‘ Current operation of section 4098

(4)

with the complainant and tne accused person
does not concede the sexual 1ntercourse so
alleged: and

(1) 1t is evidence relevant to whether the presence
of semen, pregnancy, disease or mjury is
attributable to the sexual 1ntercourse alleged to
have been had by the accused person:

(d) where it 1s evidence relevant to whzsher

(1) at the time of the commissicn of the alleged
prescribed sexual offence, there was present in
the complainant a disease which, at any
relevant time, was absent :a the accused
person; or

(11) at any relevant time, there wis absent in the
complainant a disease which, z: the time of the
commission of the alleged prascribed sexual
offence, was present in the accusad person:

() where 1t js evidence relevant 1. whether the
allegation that the prescribed sexual c¢ffence was
committed by the accused person was first made
following a realisation or discovery =f the presence
of pregnancy or diseas: in the complzinant (being a
realisation or discovery which took clace after the
commission of the alleg.d prescribed sexua! offence):
or

(N where it s evidence given by the complainant in
Cross-examination by c¢r on behalf cf the accused
person, being evidence EIVen in answer to a question
which may, pursuant 1, subsection (3), be asked,

and its probative value outweighs any distress,
humiliation or embarrassment which the complainant
might suffer as a result of its admission.

In prescribed sexual offence proceedings, a witness shall
not be asked:

(a) to give evidence which js inadm:ssivic  under
- subsection (2) or (3). or )

(®) by or on behalf of the accused person, to give

evidence which is may be admissible under

-—

(&3]
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Review of section 4096 of the Crimes Act 1900 (NSW)

1y
te

14

subsection (3) unless the Court or Justice has
previously decided that the evidence would, if given,
be admissible. ¥

-
¢

(5) In prescrited sexual offence proceedings, where the

(6

(7)

(8)

Court or Justice is satisfied that:

(a) it has been disclosed or implied in the case for the
prosecution against the accused person that the
complainant has or may have, during a specified
period or without reference to any period:

(1) had sexual experience, or a lack of sexuai
experience, of a general or specified nature: or

(1) taken part or not taken part in sexual activity
cf a general or specified nature; and

.5

(b) the accused person might be unfairly prejudiced if
the ccmplainant could not be cross-examined by or
on behaif of the accused person in relation to the
disclosure or implication,

the compiz:nant may be so cross-examined but only in
relation to the experience or activity of the nature (if
any) so specified during the period (if any) so specified.

On the :rial of a person, any. question as to the
admissibiiity of evidence under subsection (2) or (3) or
the right to cross-examine under subsection (5) shall be
decided by the Judge in the absence of the jury.

Where a Court or Justice has decided that evilciice i3
admissit}z under subsection (3), the Court or Justice
shall, before the evidence is given, record or cause to be
recorded = writing the nature and scope of the evidence
that 1s s¢ adm:ssible and the reasons for that decision.

Nothing :n this section authorises the admission of
evidence ¢! a kind which was inadmissible immediately
before the colymencement of this section.

Scction 4091 wuphes to two types of evidence:

cvidence of a complainant’s “sexual reputation”; and

evidence of a complainant’'s “sexual experience”. //'
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IN THE SUPREME COURT OF INDIA
CRIMINAL ORIGINAL JURISDICTION
IN
WRIT PETITION NO. 33 OF 1997

IN THE MATTER OF:

Sakshi ... Petitioner
Versus

Uuo.L&Ors.  aess Respondents
To

The Hon'ble Chief Justice of India
And His Companion Justices of the
Supreme Court of India

Responses on behalf of the Petitioner to the 172" Report on Review of

Rape Laws by the Law Commission of India dtd. 25.3.2000 filed in the

Supreme Court of India in W.P. (Cr.) 33 of 1997

1. By an order dtd. 18.02.2000 this Hon'ble Court requested the Law
Commission of India to consider the comments of representative
organisations, induding the petitioner herein, to the Law Commission
responseé and recommendations on amendments to the Indian Rape Law.

2. The petitioner seeks to reiterate the contents of the comments prepared by
representative  organisations (namely, Sakshi, IFSHA and AIDWA,

(hereinafter referred to as “R.0.'s”) who participated in the discussions with



the Law Commission of India (hereinafter referred to as the “L.C.") and which
are attached and marked as Annexure “A” hereto.

. At the outset, the petitioner submits that the present petition has been filed
seeking judicial interpretation of section 375 of the Indian penal code to
provide effective relief for complainants of child sexual abuse pending
legislative amendments. This Hon’ble Court vide its order dtd. 9.8.99 directed
The Law Commission of India to consider certain precise issues raised by the
present petition and “consider the feasibility of making recommendations for
.amendment of the Indian Penal Code or deal with the same in any other
manner so as to plug loopholes”. Irrespective, the Law Commission has not
addressed the existing interpretation of Sec. 375 pending legislative
amendments as per Part | and Il of the issues framed by Sakshi Petitioner to
address child sexual abuse in its present form. It is submitted that subject to
any proposed amendment to the existing law of rape which will take an
inordinate period of time, judicial interpretation of section 375 of the Indian
Penal Code is called for in the interim especially in light of the exponential rise
in child sexual abuse cases.

. At the same time, the existing report proposing new legislation has refrained
from addressing specific issues regarding child sexual abuse. This despite
that the petitioner 'a;wd other representative organisatiosn strongly urged that
proposed amendments address co-ordination and use of both social and legal
interventions as necessary to minimize unnecessary interference with or

disruption of the child complainant to help create a safe environment in which
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the child can recover. The same is consistent with the suggestions set out by
the Hon'ble High Court of Delhi in K.C. Jakhu vs. S. Jakhu (Crl.P. No. 101/96,
23.5.96) as well'as laws of other jurisdictions which were brought to the notice

of the Law Commission of India but which find no expression in the present

A

report.
In this regard the petitioner and others had proposed the following in both

written as well as oral submissions before the said Law Commission:

To ensure children are not subjected to the trauma of adult yardsticks in the

process of a criminal trial for child sexual abuse, amendments in the existing law

ought to consider the following:

» Taking steps to ensure an appropriate and safe environment in which a child

N/

\ Y

\ 0

can depose.

Ensuring recording of a child’s statement (in the presence of a child support
person) at the earliest possible time. For this purpose, permitting use of a
videotaped interview of the child’s statement.

Allow a child to testify via closed circuit television or from behind a screen to
obtain a full and candid account of the acts complained of

The cross-examination of a minor should only be carried out by the judge
based on wﬂtten'cihestions submitted by the defense upon perusal of the
testimony of the minor with sufficient breaks should be given as and when

required by the child.”

192



> " Establishing special courts to address sexual assault with specially trained
personnel

The said suggestions have been viewed largely as “impractical” by the Law

Commission in its present report. However, in response to the first suggestion,

the Law Commission has, suggested the follovs;ing proviso to the section 273 of

the Criminal Procedure Code:

“Provided that where the evidence of a person below sixteen years who is
alleged to have been subjected to sexual assault or any other sexual offence, is
to be recorded,'the court may, take appropriate measures to ensure that such
person is not confronted by the accused while at the same time ensuring the

rights of cross-examination of the accused.”

The proposed amendment is based on considerations of “an accused's rights to
natural justice” according to the Law Commission but fails to take into account
the larger substantive equality rights of a child which are subject to harm,
prejudice and disadvantage under the existing process of criminal trials for child
sexual abuse. The proposed amendment projects the rights of an accused as
paramount and fails to give any consideration to the social context of children
~ who face child sexual ;buse which is now well-documented in India and the rest
of the world. At the same time, the said proposal fails to address existing rules

and procedures which are harmful to the interests of a child witnesses in such

143



cases. In this regard, the petitioner craves reference to paras 2-5 of Annexure *

attached hereto.

An

6. Similarly the petitioner's recommendations on presumptions of age (which

often work against ybung persons who are §exually abused) bail (especially in

cases of family sexual abuse, time bound hearings (given the tender age of

children involved), the presence of support persons, punishment and

aggravated sexual assault have not been addressed by the existing report.

The petitioner craves leave to refer to sections Il, i, IV and V of Annexure “A”

attached hereto.

_ With respect to the definition of sexual assault in the existing Law
Commission Report, the Commission has failed to address deletion of section
354 (outraging the modesty of a woman) which contradicts the conceptual
shift from the language of rape to gender neutral sexual assault sought in the
present law reform. The report has retained section 509 (‘Insulting the
modesty of a women”) with some modification which is also inconsistent with
the conceptual shift sought to be achieved in the present draft to the language
of “sexual assault’. In this regard, the petitioner craves reference to section VI
and VIl of Annexure “A” attached hereto.

On the matter of ‘consent’, ‘marital rape’ and other miscellaneous concems
of the petitioner, the same are not represented in the present draft of the Law
Commission report. The Petitioner craves leave to refer to sections VI, Xl

and XlIl of Annexure “A” attached hereto. The petitioner submits that the

7
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present draft is in violation of the equality rights of women under article 14 o
and 21 of the Constitution.

In view of the aforesaid and failure of the Law Commission to effectively
provide for complainants of child sexual abt‘Jse, judicial interpretation of the

section 375 and in particular “penetration” for the purposes of rape is called

for.

Naina Kapur & Meenakshi Arora
Advocates

On behalf of the Petitioner

-
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BILL NO. OF 2000

THE CRIMINAL LAW AMENDMENT BILL

A Bill based on 172" report of the Law Commissiop to amend the laws relating to
sexual assault in Section 375, 376, 354 and 509 IPC and the relevant sections of the

Code of Criminal Procedure 1973 and the Indian Evidence Act 1872.

"3,

(a)

(b)

(c)
(d)

(¢)

Short title and extent: -

This act will be called the Criminal Law Amendment Act 2000.
It extents to the whole of India except the State of Jammu and Kashmir.

~hanees il a0 ] : 26
Substitution of existing section 375 of the IPC recommended - the existing

section 375 be substituted by the following:

Sexual Assault: Sexual assault means —

penetrating the vagina (which term shall include the labia majora), the anus or

urethra of any person with -

i) any part of the body of another person or
1) an object manipulated by another person

manipulating any part of the Bbdylof another person so as to cause penetration of A
the vagina (which term shall include the labia majora), the anus or the urethra efb'j

the offender y7dny part of the other person’s body;

introducing any part of the penis of a person into the mouth of another person;

engaging in cunnilingus or fellatio; or

continuing sexual assault as defined in clauses (a) to (d) above

In circumstances falling under any of the six following descriptions:

First — Against the other person’s will.

Secondly — Without the other person’s consent.



Thirdly — With the other person’s consent when such consent has been obtaine.d
by putting such other person or any person in whom such other person 1s
interested, in fear of death or hurt. -

Fourthly — Where the other person is a female, with her consent, when the man
knows that he is not the husband of such other person and that her consent 1s
given because she believes that the offender 8 another man to whom she 1s or

belicves herself to be lawfully married.

Fifthly — With the conscnt of the other person, when, 2t the time of giving such
consent, by reason of unsoundness of mind or intoxication or the administration
by the offender personally or through another of any stupefying or unwholesome
substance, the other person is unable tc understand the nature and consequences

of that to which such other person gives consent.

Sixthly — With or without the other person’s consent, when such other person is
under sixteen years of age.

Explanation 1 : Penetration to any extent is penetration for the purposes of this

section.

Explanation 2 ; Consent means the unequivocal voluntary agreement by a
person to engage in the sexuval activity in questicn.

1. Recasting of section 376 of the IPC recommended: - Section 376 shall be recast as

follows:

*376. Punishment for sexual assault - 1 (a) whoever, except in the cases prbvided for by
sub-section (2) commits sexual assault shall be punished with imprisonment of either
description for a term which shall not be less than seven years but which may be for life

or for a term which may extend to ten years and shall also be liable to fine.

(b) If the sexual assault is committed by a person in a position of trust or authority
towards the person assaulted or by a near relative of the person assaulted, he/she shall be
punished with rigorous imprisonment for a term which shall not be less than ten years but
which may extend to life imprisonment and shall also be liable to fine.

Provided that the court may, for exceptional and special reasons to be mentioned
in the judgment, impose a sentence of imprisonment for a term of less than thc minimin
punishment prescribed in this sub-scction but not for a term less than S years and 7
vears for clause a and b respectively. '
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Provided further that nothing with respect to the ch
complainant shall be considered as exceptional and ;pecia

sentence.

aracter or conduct of the
| reason for reduction of

(2) Whoever,-
(a) being a police officer commits sexual assault-

(1) within the limits of the police station to which he is appointed; or
(i)  in the premises of any station house whether or not situated in the police

station to which he is appointed; or .

(iii)  on a person in his custody or in the custody of a police officer subordinate
to him; or
(iv)  While such person is in uniform.

(b) being a public servant, takes advantage of his official position and
commits sexual assault on a person in his custody as such public servant

or in the custody of a public servant subordinate to him; or
being on the management or on the staff of a jail, remand home or other

place of custody established by or under any iaw for the time being In
force or of a women's or children’s institution takes advantage of his

official position and commits sexual assault on any inmate of such jail,
remand home, place or institution; or

(<)

(d) being on the management or the staff of a hospital, takes advantage of his
official position and commits sexual assault on a person in that hospital; or

(e) commits sexual assault on a pregnant woman, or

(f) commits sexual assault on a person when such person is under sixteen

years of age; or

g) commits gang sexual assault, or
(h) being in a position of economic or social dominance commits sexual

assault on a person under'such dominance, or

(i) commits sexual assault on a person suffering from mental and
physical disability, or
0) while committing sexual assault causes grievous bodily harm, maims

disfigures or endangers the life of a woman or minor

-

Shall be punished with rigorous imprisonment for a term which shall not be less than ten
years but which may be for life and shall also be liable to fine:

Provided that the court may, for exceptional and special reasons to be mentioned
in the judgment, impose a sentence of imprisonment of either description for a term of
less than ten years but not less than 7 years.

0
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" Provided further that nothing with respect to the character or conduct of the
complainant shall be considered as exceptional and special reason for reduction of

sentence.

Explanation |. — Where a person is subjected to sexual assault by one or more in a group
of persons acting in furtherance of their common intention, each of the persons shall be
deemed to have committed gang sexual assault within the meaning of this sub-section.

Explanation 2. - “Women'’s or children’s institution” means an institution, whether called
an orphanage or a home for neglected women or children or a widows’ home or an
institution called by any other name, which is established and maintained for the

reccption and care of women or children.

Explanation 3. - “Hospital’ means the precincts of the hospital and includes the precincts

of any institution for the reception and treatmeni of persons during convalescence or of

persons requiring medical attention or rehabilitation.”

Modification in section 376A of the IPC recomraended :- Section 376A shall read
as follows :

I3 Deletion of Section 376 A - The existing Section 376 A is hereby deleted.

I14 The existing Sections 376 B, C & D will become Section 376 A, Section 376 B
and Section 376 C.

“376A.Sexual intercourse by public servant with person in his sustody. — Whoever, being
a public servant, takes advantage of his/her official position 2nd induces of seduces any
person, who is in his/her custody as such public servant or in the custody of a public
servant subordinate to him, to have sexual intercourse with him/her. such sexuai
intercourse not amounting to the offence of sexual assault, shall be punished with
imprisonment of either description for a term which shall not be less than five years and
which may extend to ten years and shall also be liable to fine.

Provided that the court may, for exceptional and special reasons to be mentioned
in the judgment, impose a sentence of imprisonment for a tern: of less than five ycars.

Provided further'that nothing with respect to the character or conduct of the
complainant shall be considered as exceptional and special reason for reduction of

sentence.

Explanation: “‘Sexual intercourse” in this section and sections 376B and 376C shall mean
any of the acts mentioned in clauses (a) to (e) of section 375. Explanation to section 375

shall also be applicable.”

199
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— Whoever, being

*376B. :
e or other place of custody

the superintendent or manager of a jail, remand hom
established by or under any law for the time being in force or of a women'’s or children’s

institution takes advantage of his/her official position and induces or seduces any inmate.
of such jail. remand home, place or institution to have sexual intercourse with him/her,
such sexual intercourse not amounting to the offence of sexual assault, shall be punished
with imprisonment of either description for a term which shall not be less than five years
and which may extend to ten years shall also be liableto fine.

Provided that the court may, for exceptional and special reasons to be mentioned
in the judgement, impose a sentence of imprisonment for a term of less than five years.

Provided further that nothing with respect to the character or conduct of the
complainant shall be considered as exceptional and special reason for reduction of

sentence.

Explanation 1. — ““Superintendent” in relation to a jail, remand home or other place of

custody or a women's or children’s institution includes a person holding any other office
in such jail. remand home, place or institution by virtue of which he/she can exercise any

authority or control over its inmates.

Explanation 2. - The expression “Women'’s or children’s institution™ shall have the same
meaning as in Explanation 2 to sub-section (2) of section 376.
376C. Se ' v any wi]
w 1 ital. — Whoever, being on the management of a hospital or being
on the staff of a hospital takes advantage of kis/her position and has sexual intercourse
with any person in that hospital, such sexual intercourse not amounting to the offence of
sexual assault, shall be punished with imprisonment of either description for a term which
shall not be less than five years and which may extend to ten years and shall also be liable

1o fine.

I

~ Provided that the court may, for adequate and special reasons to be mentioned in
the judgment, impose a sentence of imprisonment for a term of less than five years.

Provided further that nothing with respect to the character or conduct of the
complainant shall be considered as exceptional and special reason for reduction of
sentence. '

Explanation: - The expression “hospital” shall have the same meaning as in Explanation
3 to sub-scction (2) of section 376."

(Paragraph 3.4 & 3.4.1, supra)



il . 1on of new i 37 . — A new section, namely section
376D be inserted in the IPC in the following terms :

“376D.Unlawful sexual contact, - (1) Whoever with a sexual purpose, touches, directly

or indirectly, with a part of the body or with an objed, any part of the body of another
person. not being the spouse of such person, without the consent of such other person,
shall be punished with simple imprisonment for a term which may extend to three years
or with fine or with both.

(2) Whocver, with a Sexual purpose, invites, counsels or incites a young person (o
touch, directly or indirectly, with a part of the body or with an object, the body of
anv person, including the body of the person who so invites, counsels or incites,
or tcuches, with a sexual purpose, directly or indirectly, with a part of the body or
with an object any part of the body of a young person, shall be punished with
imprisonment of either description which may extend to five years and shall also
be liable to fine.

Whocver being in a position of trust or authority towards a young person or being
a person with whom the young person is in a relationship of dependency, touches,
directly or indirectly, with a sexual purpose, with a part of the body or with an
object. any part of the body of such young person, shall be punished with
imprisonment of either description which may extend to seven years and shall

also be hiable to fine.

—_
‘L
~

Explanation: “Young person” in this sub-section and sub-section (2) means a person
below the age of sixteen years.”

[16  Deletion of Section 354 IPC - Section 354 of IPC is hereby deieted.
I1'7  Deletion of Section 377, - Section 377, IPC is hereby deleted.
118  Amendment of section 509, IPC.- The existing section 509 be amended as follows

“509. W e W] W] ]
woman:

Whoever, with a sexual purpose or with the intention to insult any woman,
utters any word, makes any sound or gesture, or exhibits any object or a part of the
body intending that such word or sound shall be heard, or that such gesture or object
shall be seen, by such woman, or intrudes upon the privacy of such woman, shall be
punished with imprisonment for a term which may extend to three years and shall also be
liable to fine.™

N
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119 New scction 166A. IPC.- A new section 166A be introduced in the IPC in the

following terms :
“160A. Whoever, being a public servant —

(a) knowingly disobcys a;xy direction of the law prohibiting
him from requiring the attendance’at any place of any
person for the purpose of investigation into an offence or
other matter, or

(b) Knowingly disobeys any other direction of the law
regulating the manner in which he shall conduct such
investigation, to the prejudice of any person, shall be
punished with imprisonment for a term which may extend
to one year or with fine or with both.”

1l gwmmmmmﬂm

11 Inseru ub-secti 4) i
Procedure, 1973. - The following two sub-sections be in
of Criminal Procedure:

serted in section\l60 of the code

. 2

“(3)  Where under this chapter, the statement of a fenfale is to be recorded either as first
information of an offence or in the course of an inyéstigation into an offence and she is a
person against whom an offence under section 375, 376, 376A, 376B, 376C, 376D,
326 or 509 of the Indian Penal Code is alleged to have been committed or attempted, the
statement shall be recorded by a female police officer and in case a female police officer
is not available, by a female government servant available in the vicinity and in case a
female government servant is also not available, by a female authorised by an
organisation interested in the welfare of women or children.

4) Where in any case none of the altenatives mentioned in sub-section (3) can be

followed for the reason that no female police offpicer or female government

servant or a female authorised by an organisaztion interested in the welfare of
women and childten is available, the officer in charge of the police station shall,
after recording the reasons in writing, proceed with the recording of the statement
of such female victim in the presence of a relative of the victim.”

112 Modi 1 i - . — The age
mentioned in the proviso to sub-section (1) of section 160 should be raised from
fificen years to sixteen years. '

.,
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1113 Substitution of the proviso to sub-section (1) of section 160, — In addition to the

above modification, the proviso io sub-section (1) of section 160 be substituted to
read as follows :

“Provided that no male person under the age of 16 years or woman shall be
rcquired to attend at any place other than the place in which such male person or
women resides. While recording the statement, a relative or a friend or a social
worker of the choice of the person whose statement is being recorded shall be

allow€d to remain present.

1114 Inscrtion of a new section., namelyv, section 164A in the code of Criminal
Procedure, 1973. — The following section 164A be inserted in the code of
Criminal Procedure :

FHe
“104A. (1) Where, during the stage when any offence under section 376,
Section 376A, section 376B, section 376D, is under investigation and it is proposed to get
the victim examined by a medical expert, such examination shall be conducted by a
registered medical practitioner, with the consent of the complainant or of some person
competent to give such consent on his/her behalf. In all cases, the complainant should be

sent for such examination without any delay.

Provided that if the complainant happens to be a female, the medical examination
shall be conducted by a female medical officer, as far as possible.

(2) The registered medical practitioner to whom the complainant is forwarded
shall without delay examine the person and prepare a report specifically
recording the result of his examination and giving the following details:

(1) The name and address of the complainant and the person by whom he/she
was brought, .

(i) the age of the complainant,

(11i)  marks of injuries, if any, on the person of the complainant,

(iv)  general mental condition of the complainant and

(v) Other matenial particulars, in reasonable detail.

(3) - The report shall state precisely the reasons for cach conclusion arrived at.

(4 The report shall specifically record that the consent of the complainant or
of some person competent to give such consent on his/her behalf to such
examination had been obtained.

(5)  The exact time of commencement and completion of the examination shall
also be noted in the report, and the registered medical practitioner shall
without delay, forward the report to the investigating officer, who shall
forward it to the Magistrate referred to in section 173 as part of the
documents referred to in clause (a) of sub-section (5) of that section.



204

I

AL}

(6)  Nothing in this section shall be construed as rendering lawful any
examination without the consent of the complainant or any person
competent to give such consent on his/her behalf.”

s ;
The proposed section 53A shall rcad as follows:

“S3A. (1) When a person accused of any of the offences under sections 376,

376A. 376B. 376C, 376D or376F or of an attempt to commit any of the said offences, is
arrested and an examination of his/her person is to be made under this section, he/she
shall be sent without delay to the registered medical practitioner by whom he/she is to be

examined.

(2)  the registered medical practitioner conducting such examination

shall
Without delay examine such person and prepare a report specifically recording the result

_ of his examination and giving the following particulars:

(1) the name and address of the accused and the person by
Whom he was brought,

(1) the age of the accused,
(i)  marks of injury, if any, on the person of the accused, and
(iv) Other material particulars in reasonable detail.

(3) the report shall state precisely the reasons for each conclusion
amved
al.

(4)  The exact time of commencement and completion of the
examination shall also be noted in the report, and the registered medical practitioner
shall, without delay, forward the report to the investigating officer, who shall forward it
to the Magistrate referred to in section 173 as part of the documents referred to in clause

(a) of sub-scction (5) of that section.”
(Paragraph 4.6.2, supra)

-

o

Procedure, 1973 recommended. — Consequent 3l.|g_§n the proposed amendments in
the IPC, the existing entries in respect of sections,. 76@ to 376D, 377 and 509 will

have to be substitutcd-and-cnmnfcspee{—anew-secuoullﬁE,lECMﬂLhW
T L)

> inscrte —and A Teaped 5 Sellis S &27
b o e v . L M

1376 | Sexual assault | Imprisonment for | Ditto Non- [ Court of
' l not less than 7 years | bailable | Sessions




376 (2)

[ —— —

Sexual assault
commutted by a
person In a

position of
trust or
authonty
towards  the
person

assaulted or by
a near relative

. of the person

assaulted.
Sexual assault
by a police

officer or by a
public servant
or by a person
being on the
management or
on the staff of
a jal, remand
home or other

place of
custody or
women'’s or
children’s

insttution  or
by a person on
the
management or
on the staff of
a hospital,
taking
advantage  of
his official
position etc.’
Sexual assault
by the husband
upon his wife
during
separation.

or life

Imprisonment for life
or imprisonment for

10 years and fine

Impnsonment for life
or impnsonment for

10 years and fine

A

Cognizable

Cogrnuzable

Ditto

Non-
bailable

Non-
bailable

Ditto

Ditto

Ditto




1

"

376A

: 376B

376D

Sexual

intercourse by
public servant
with person in

his custody.

Sexual
intercourse by
Superintendent |
of jai, remand
home etc.

Sexual
intercourse by
any member of
the
management or
staff  of a
hospital  with
any woman in
that hospital.

Unlawful

sexual contact.

Unlawful |
sexual contact
with a young
person.

Unlawful
sexual contact
by a person in |

‘Impnisonment for

Imprisonment for 7
years and fine

A

Imprisonment for 10
years and fine

Ditto

Ditto
s

Imprisonment for 3
years, and fine

Imprisonment for 5
years and fine

upto 7 years and fine

Cognuzable
Non- | Ditto
bailable

Cognizable | Non- | Dinto
bailable

Ditto

Ditto Ditto | Ditto
Diwo | Ditto

cognizable [ Non - [ Ditto
Bailable

Cognizable | Non - | Ditto
Bailable

Cognizable | Non- | Ditto
Bailable
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[ In trust etc.
509 | Unenng  any | Imprisonment  for | Cognizable Non- Magstrate
! " | word or | upto 3 years and fine bailable | of  the
l making  any ' First Class
| gesture
; intended to i
! insult the
! modesty of a
I woman etc.
| 354 Delete Delete Delete Delete | Delete
j 377 Delete Delete Delete Delete | Delete
L

17 Amendment of sub-section (6) of section 198 of the code of Criminal Procedure,

1973, - Consequent upon proposed amendment of section 376 of IPC, sub-section
(6) of section 198 CrPC shall be amended in the following manner: -

The words “sexual intercourse” shall be substituted by the words *“sexual assault”
and the word “fiftcen” shall be substituted by the word “sixteen”. '

II1 8 In Section 164 of the Cr.P.C. shall be amended as follows: -

The present sub section 1 will be read as 1 {(a) and «# new sub section 1 (b) will
be added to the following effect: -

(a)  Any statement made under sub section (a) by a young person under the age
of eighteen years who is a victim of sexual assault under Section 375, 376 or Section
509 shall, except in exceptional circumstances be video taped.

1o jon 2 ; €. 1973. — A proviso to the
following effect be added under section 273 above the Explanation clause therein:

Provided that where the evidence of a person below eighteen years who is alleged
to have been subjected to sexual assault or any other sexual cffence, is to be recorded, the
court shall, take appropriate measures to ensure that such person is not confronted by the
accused. These measures may include video taping the evidence of the complainant
in a place to be decided by the Court, or placing a screea between the complainant
and the accused and others. Provided further that the cross examination of a young

person bclow,t;igwrshall be carried out by the court on questions put to it
by the accused or his counsel.

L



"

]\‘, ‘ Qe . . . V.k

IV T Modilication of Section 114A of the Evidence Act. — Section 114A be

moditicd o read as follows:

»

“114A,_Presumplion as 1o absence of consent in certain prosecutions for sexual |
-+ assault. - In a prosecution for sexual assault under (a) or clause (b) or clause(c) or
clause (d) or clause (e) or clause (g) or clause (h) (i) or (j) of sub-section (2) of
section 376 of the Indian Penal Code (45 of 1860) where sexual intercourse by the
accused is proved and the question is whether it was without the consent of the
other person alleged to have been sexually assaulted and such other person states
i his her evidence before the court that he/she did riot consent, the court shall

presume that he/she did not consent.

Ixplanation:  “Sexual intercourse™ in this section and scctions 376A to 376C
shall mecan any of the acts mentioned in clause (a) to (e) of section 375.
[Explanation to section 375 shall also be applicable.”

IV 2 Deletion of clause (4) of section 153 of the Evidence Act.- Clause (4) of

section 155 of the Evidence Act is hereby deletzd.

IV 3 Amendmenis in proposed section S3A, Evidence Act.- After section 53,

the following section be inserted:

“33A. In a prosecution for an offence under section 376. 376A. 376B, 376C,
3760 or 376E or for attempt to commit any such offence. where the question of
consent is in issue, evidence of the character of the victim or of his/her previous
sexual experience with any person shall not be relevant on the issue of such
consent or the quality of consent.”

IV 4 Insertion of clause (4) in section 146 of the Evidence Act-- In scction 146

of the Evidence Act, the following clause shall be added after clause (3):

“(4) In a prosecution for an offence under section 376, 376A, 376B, 376C or
376D or for attempt to commit any such offence, where the question of consent is
in issuc, it shall not be permissible to adduce evidence or to put questions in the
cross-examination of the victim as to his/her general :mnmoral character, or as to
his her previous sexual experience with any person for proving such consent or
the quality of consent.™

N\J
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IV'S A new section will be inserted in the Indian Zvidence Act to make the
video taped or other statement of the minor complainant of sexual assault
admissible in evidence as follows:

“In any trial or inquiry related to the sexual assault of a minor under Section

375. 376 and 509 of the Indian Penal Code, the video taped statement of the
minor made to a Magistrate is admissible in cvidence if the complainant

while testifving adopts the contents of the video taping.”

AIDWA IFSHA SAKSHI



